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United States Court of Appeals for the 

District of Columbia 


Xo. 6482. 

R. H. McNeill and Cora B. McNeill, Appejlants, 

vs. 

A. A. Lilly. 


a Supreme Court of the District of Columbia. 

At Law. 

Xo. SOSOS. 

A. A. Lilly, Plaintiff, 

i 

vs. 

i 

K. IT. McNeill and Cora B. McNeill, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That, in the Supreme Court of the 
District of Columbia, at the City of "Washington, in said 
District, at the times hereinafter mentioned, tlje follow¬ 
ing papers were tiled and proceedings had, in the above- 
entitled cause, to wit: 

1 Declaration. 

Filed January 27, 1932. 

Tn the Supreme Court of the District of Colombia. 

Law Xo. SOSOS. 

A. A. Lilly, Plaintiff, 
vs. 

i 

R. 11. McNeill and Cora B. McNeill, Defendants. 

The plaintiff, A. A. Lilly, sues the defendants, R. H. Mc¬ 
Neill and Cora B. McNeill, for the sum of Two Thousand 

1—64S2a 
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Dollars ($2,000.00), for that heretofore. to-\vit, on the 1st 
day of October, 1930, the defendants, R. II. McXeill and 
Cora B. McXeill, by their promissory note now overdue, 
promised and agreed to pay the plaintiff, six months after 
date, at 700 Investment Building, Washington, I). C., the 
sum of Two Thousand Dollars ($2,000.00), with interest 
at the rate of 6% per annum until paid: that said note was 
delivered by said defendants to the plaintiff for value be¬ 
fore maturity; that it was presented for payment and dis¬ 
honored at maturitv, and the defendants have not nor 
anyone for them paid said note or any part thereof: that 
the names on said note are the genuine signatures of 
B. IT. McXeill and Cora B. McXeill; and that there is now 
due and owing from said defendants to the said plaintiff 
the sum of Two Thousand Dollars ($2,000.00), with interest 
on Two Thousand Dollars ($2,000.00) from October 1st, 
1931. 

Wherefore, the said plaintiff brings this suit and claims 
of and from the said defendants the sum of Two Thousand 
Dollars ($2,000.00), with interest thereon, from October 
1st, 1931, according to the Particulars of Demand 
2 annexed hereto and made a part hereof, besides the 
costs of this action. 

BIOX B. LIBBY, 
Attorney for Plaintiff. 

rit of Merit. 


District of Columbia, ss: 

A. A. Lilly, being first duly sworn, deposes and says 
that he is a resident of Charleston, West Virginia, and 
plaintiff in the above entitled cause: that he has a good 
cause of action against the defendants, which cause of ac¬ 
tion is as follows: That heretofore, to-wit, on the first day 
of October, 1930, the defendants, K. II. McXeill and Cora 
B. McXeill, by their promissory note now overdue, prom¬ 
ised and agreed to pay to the plaintiff six months after 
date, at 700 Investment Building, Washington, D. C., the 
sum of Two Thousand Dollars ($2,000.00), with interest 
at the rate of 6 c /c per annum until paid: that the names 
appearing on said note are the genuine signatures of R. II. 
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j 

McNeill and Cora B. McNeill: that said note wasj delivered 
by said defendants to the plaintiff for value, before matur¬ 
ity; that it was presented for payment and dishonored at 
maturity, and the defendants have not, nor anvone for 
them, paid said note or any part thereof; that plaintiff is 
entitled to the face amount of said note, with interest at 
t lie rate of 0% from October 1, 1931; that the j following 
interest payments have been made by defendant Robert 
H. McNeill, and credited as follows: Sixty Dollar!* ($60.00) 
June 37, 1931, and Sixty Dollars ($60.00) December 27, 
1931, which said payments are credited as interest in full 
to October 1, 1931, in accordance with the terms of said 
note: that there is now due and owing from said defend¬ 
ants to said plaintiff the sum of Two Thousand Dol- 
3 lars ($2,000.00), with interest thereon at the rate of 
6% from October 1, 1931, exclusive of all setoffs 
and .just grounds of defense, according to the Particulars 
of Demand annexed hereto and made a part hereof, be¬ 
sides the costs of suit. 

A. A. llLLY. 


Subscribed and sworn to before me this 9" day of Janu¬ 
ary, A. D. 1932. 

[seal. J ERNEST F. WILLIAMS, 

Notary Public. 


Pica. 


Filed August 25, 1933. 


Tlie defendants herein for .joint and several pleas to the 
declaration herein filed sav that thev are not indebted to 
the plaintiff for the amount of the note sued on, or for any 
other amount, and for defense to the declaration further 
say that said note sued on has been fully paid and dis¬ 
charged, in that the same represents an alleged balance of 
two original notes of $3,000 each, executed by the defend¬ 
ants; that when said original notes were executed, the pro¬ 
ceeds thereof in full were to be paid and delivered to the 
defendants, but that such proceeds were not so delivered, 
but only a portion thereof, to-wit, $2,425 at one time and 
$1,925 at a subsequent time, or a total of $4,350, and all the 
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balance of said original notes were illegally, unlawfully 

and fraudulently retained, and never paid or delivered to 

defendants, or either of them, or any one for them on their 

behalf: that subsequent to said fraudulent, illegal and 

wrongful retention of $1,650 of the proceeds of said two 

original $3,000 notes, that all the facts with respect to said 

illegal and wrongful withholding and retention of 

4 said moneys were communicated to and made known 

to the plaintiff herein, who had at all times been the 

agent and attorney, and partner and a participant in said 

original transaction; that from the date of said original 

transaction to the date hereof interest has been exacted bv 

said plaintiff, and those preceding him in the holding of 

said two original notes for $3,000 each, and the renewals 

thereof, which said sums of interest so exacted from and 

paid by defendants have been excessive and wrongful, and 

have exceeded the amount of interest actuallv due bv more 

» • 

than $600, for which defendants have a just counter-claim 
against the plaintiff, as well as for the amount of $1,650 
unlawfully withheld, as alleged; that while the defendants 
executed said notes herein sued on on the date in question, 
that no part thereof was due; that at the time of the exe¬ 
cution of said note said plaintiff had been fully informed 
and advised, and well knew of the transactions herein set 
out with reference to the original unlawful and wrongful 
retention of the full sum of $1,650 from the proceeds of 
the said two $3,000 notes originally negotiated and handled 
by said plaintiff and his associates, of which the note sued 
on is a renewal, and the note sued on was received by said 
plaintiff with a full understanding and knowledge of the 
wrongful and fraudulent transactions herein referred to, 
and that the defendants had a good and complete defense 
thereto. 


For further defense to said declaration, the defendants 
say that the plaintiff at all times knew that the $2,000 note, 
which he holds,' was not a valid obligation; that the same 
had been fully paid, and that an amount in excess of its 
face value, equal to at least $600.00, on account of excess 
interest, usury and illegal bonus, had been wrongfully 
charged and collected from these defendants, and that 
the note itself represented no consideration from the 
5 plaintiff,' or any one else, to the defendants, and 
defendants say that said note was not delivered, as 
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alleged by the plaintiff, to him for value before Maturity, 
nor lias the plaintiff paid value therefor, withojut notice 
of the defects and infirmities in said note herein alleged 
to exist, but that on the other hand, the plaintiff jtook and 
holds the same subject to the infirmities aforesaid, and 
with knowledge that said note was executed without con¬ 
sideration and is not due by these defendants, orjeither of 
them, and that the same was executed subject to it he right 
of these defendants to claim and assert the equities herein 
set out. 

Wherefore, defendants pray that plaintiff recover noth¬ 
ing out of this suit, and that tliev recover the costs. 

ROBERT II. McNEILi, 
GEORGE H. McXEILlj, 

Attorneys for Defendants. 

Affidavit of Defense. 


District of Columbia, ss: 

Personally appeared Robert H. McNeill, who being first 
duly sworn, deposes and says: 


That he is one of the defendants above namejl, and is 
familiar with the facts relative to the said matter; that 
it is admitted that the note sued on was executed bv him- 
self and his co-defendant, but affiant says that he believes, 
and expects to prove, that any sum due on said jnote has 
been fully paid. 

Affiant, further shows that the transaction, of which the 
present note sued on is a part, was originally represented 
by two original notes for Three Thousand Dollars ($3,- 
000.00) each, totaling Six Thousand Dollars ($(j),000.00), 
executed by the defendants; that when s^id notes 
6 were executed it was agreed between the ddfendants 
and the then holder of said notes that the full pro¬ 
ceeds thereof were to be paid and delivered to the; defend¬ 
ants, but affiant says that such proceeds were not so deliv¬ 
ered, but only a portion thereof, to-wit, $4,350.00, in two 
payments of $2,425.00 and $1,925.00 each, the balance 
thereof, $1,650.00, being illegally, unlawfully anct wrong¬ 
fully retained and never paid or delivered to defendants, 
or either of them, or to anyone for them, or on their be- 
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half: that subsequent to said illegal and wrongful retention 
of said sum of $1,650.00. all of the facts with respect to the 
same were i,nade known to the plaintiff herein by defend¬ 
ants lone* before lie became the present holder of said 
notes, and that when he became such holder—if, in fact, he 
is such holder—that he well knew the facts with respect 
to said original transaction and the retention of the sum 
of $1 ,65().()() therefrom, and that if and when the plaintiff 
herein became such holder of said notes he became such 
holder with full knowledge of said transaction and the un¬ 
lawful and wrongful retention of said $1,650.00, and that 
subsequent t,o such retention the defendants herein have 
fully paid all of said original sum advanced, to-wit, $4,- 
550.00, and that no amount on said original notes, or the 
present note sued on, is now due or owing. 

1 7 C' 

Afiiant further says on information and belief, and ex¬ 
pects to prove at the trial hereof, that upon the date of 
the original transaction herein referred to when said two 
notes of $3,000 each were discounted, and the said sum of 
$1,650.00 wrongfully and unlawfully retained from defend¬ 
ants, that the plaintiff herein was a party and partner to 
said transaction, with full knowledge with respect thereto, 
and participated in said funds so retained, and has ever 
since had full knowledge and information with respect to 
said wrongful and unlawful retention of said sum, and 
now wefll knows that no sum is due on account of said 
7 original transaction, or the renewals thereof, or the 
note now sued upon, representing an alleged portion 
of said original transaction, and affiant says that the note 
presently sued on is a renewal of a part of the amount rep¬ 
resented by said two original $3,000 notes and grew out 
of the said transaction. 


Affiant further shows that the plaintiff herein has, at all 
times, known that the $2,000 note now sued on, which he 
claims to hold, is not a valid obligation of defendants; that 
the same has been fully paid, and that an amount in excess 
of its face value, to-wit, $600.00, has also been paid to the 
plaintiff on acount of excess interest and in the form of 
an alleged bonus or discount, which said sum has been 
wrongfullv charged and collected from the defendants, and 
that the note now sued on was not delivered to the plaintiff 
for a valid or good consideration, and as this affiant be¬ 
lieves and expects to prove at the trial hereof, nor has the 
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said plaintiff paid value therefor, but on the contrary has 
paid no value therefor, and has had at all times Notice of 
the defects and infirmities of said note herein suedjon. 

And affiant says that nothing is due on said ljote, but 
that on the contrarv there is due the defendants ithe sum 

* # j 

of $600 overpayment on account of said note and itlie pre¬ 
vious notes, of which the present note is a part jrenewal, 
and for said sum of $600.00 defendants pray judgment 
against the plaintiff. 

ROBERT H. McNfMLL. 

Subscribed and sworn to before me this 6th davjof Julv, 
A. D. 1933. 

[seal.] MAE HELM, 

Notary Public ,J D. C. 
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Affidavit of Cora B. McNeill. 
Filed September 19, 1933. 


District of Columbia, ss: 

Personally appeared Cora B. McNeill, who being first 
duly sworn, deposes and says : 

i 

That she is one of the defendants above namecj, and is 
generallv familiar with the facts relative to the said mat- 
ter, that it is admitted that the note sued on was executed 
bv herself and her co-defendant, but affiant says that she 
is informed by her co-defendant and believes, and expects 
to prove, that any sum heretofore due on said note or its 
predecessor note has been fully paid. 

Affiant further shows on information and belief that 
the transaction, of which the present note sued on is a part, 
was originally represented by two original notes for Three 
Thousand Dollars ($3,000) each, totaling Six Thousand 
Dollars ($6,000), executed by the defendants; that when 
said notes were executed it was agreed between the defend¬ 
ants and the then holder of said notes that the lull pro¬ 
ceeds thereof were to be paid and delivered to the defend¬ 
ants, less a reasonable discount thereon, but affiant] says on 
information received from her co-defendant, who lias per¬ 
sonally handled all the transactions, that such proceeds 


were not so delivered but only a portion thereof 


[, to-wit, 
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$4,350.00, in two payments of $2,425.00 and $1,925.00, each, 
the balance thereof, $1,650.00, being* illegally, unlawfully 
and wrongfully retained and never paid or delivered to 
defendants, or either of them, or to anyone for them, or on 
their behalf; that subsequent to said illegal and wrong¬ 
ful retention of said sum of $1,650.00, as this affiant is 
informed and believes and expects to prove, when all of 
the facts with respect to the same were made known to the 
plaintiff herein by affiant’s co-defendant, long before 
9 he became the present holder of said notes, and that 
when lie became such holder that he well knew the 
facts with respect to said original transaction and the re¬ 
tention of the sum of $1,650.00 therefrom, and that if and 
when the plaintiff herein became such holder of said notes 
he became such holder with full knowledge of said trans¬ 
action and the unlawful and wrongful retention of said 
$1,650.00, and that subsequent to such retention the defend¬ 
ants herein!have fully paid all of said original sum ad¬ 
vanced, to-wit, $4,350.00, and that no amount on said origi¬ 
nal notes, or the present note sued on, is now due or owing. 

Affiant further says on information and belief, and ex¬ 
pects to prove at the trial hereof, that upon the date of the 
original transaction herein referred to when said notes of 
$3,000 each were discounted, and the said sum of $1,650.00 
wrongfullv and unlawfullv retained from defendants, that 
the plaintiff herein was a party and partner to said trans¬ 
action, with t full knowledge with respect thereto, and par¬ 
ticipated in said funds so retained, and has ever since had 
full knowledge and information with respect to said wrong¬ 
ful and unlawful retention of said sum, and now well knows 
that no sum is due on account of said original transaction, 
or the renewals thereof, or the note now sued upon, repre¬ 
senting an alleged portion of said original transaction, and 
affiant says that the note presently sued on is a renewal 
of a part of the amount represented by said two original 
$3,000 notes and grew out of the said transaction. 

Affiant further shows on information and belief that the 


plaintiff herein has, at all times, known that the $2,000 
note now shed on, which he claims to hold, is not a valid 
obligation of defendants; that the same has been fully 
paid, and that an amount in excess of its face value, 
10 to-wit, $600.00, has also been paid to the plaintiff 
on account of excess interest in the form of an alleged 
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bonus or discount, which said sum has been wrongfully 
charged and collected from the defendants, and that the 
note now sued on was not delivered to the plaintiff for a 
valid or good consideration, as this affiant believe^ and ex¬ 
pects to prove at the trial hereof, nor has the saicj plaintiff 
paid value therefor, but on the contrary has paid no value 
therefor, and has had at all times notice of the defects and 
infirmities of said note herein sued on. 

And affiant says that nothing is due on said [note, but 
that on the contrarv there is due the defendants the sum of 
$600.00, overpayment on account of said note and the pre¬ 
vious notes, of which the present note is a part renewal, 
and for said sum of $600.00 defendants pray judgment 
against the plaintiff. 

cora b. McNeill. 

Subscribed and sworn to before me this 19th day of Sept., 
A. D. 1933. 

[seal.] MAE HELM, 

Notary Public, D. C. 

Counter-Claim. 

Filed November 27,1934. 
******* 

The defendants herein having fullv answered with re- 
spect to all of the matters and things as set forth in plain¬ 
tiff’s declaration, now for counter-claim sav: thajt bv rea- 
son and because of the several large sums of mohev here¬ 
tofore paid by them to the plaintiff as usurious interest 
that the plaintiff is indebted to these defendants for a large 
sum of money, to-wit, upwards of fifteen! hundred 
11 dollars ($1500.00), for which they pray i;hat they 
may have judgment over and against the plaintiff 
and for costs. 

HERBERT S. WARp, 
PHILIP H. MARCUM, 

Attorneys for Defendants. 


2—6482 a 
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Memoranda. 

January 3, 1935.—Jury sworn and respited. 

January 4, 1935.—Verdict for plaintiff for $2,160.00 by 
direction of Court. (Wheat, C. J.) Note filed. 

January 8, 1935.—Motion for Judgment notwithstanding 
Verdict and Service, filed. Motion for New Trial, filed. 

Supreme Court of the District of Columbia. 

Monday, February 11, 1935. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat, presiding. 


* 


* 


* 


* 


* 


* 


Upon consideration of the motions filed herein, for a new 
trial and for judgment notwithstanding verdict, it is or¬ 
dered that said motions be, and the same are hereby each 
and severally overruled, and judgment on verdict ordered. 

Wherefore it is considered that plaintiff recover of the 

defendants herein the sum of Two Thousand One 

12 Hundred Sixty Dollars ($2,160.00), together with 

costs of suit to be taxed bv the clerk and have execu- 

* 

tion thereof. 

From the foregoing judgment the defendants by their at¬ 
torneys of record, in open court, note an appeal to the Court 
of Appeals of this District: whereupon, and undertaking to 
act as a supersedeas bond is hereby fixed in the sum of 
Two Thousand Five Hundred Dollars ($2,500.00), and a 
further undertaking to act as a cost bond is hereby fixed in 
the sum of One Hundred Dollars ($100.00) with leave to 
deposit Fifty Dollars ($50.00) cash with the clerk in lieu 
thereof. 

Memoranda. 

March 5, 1935.—Order extending time to prepare Bill 
of Exceptions extended for 20 days from March 6, 1935. 

March 7, 1935.—$50 deposited in lieu of bond on appeal. 

March 26, 1935.—Proposed Bill of Exceptions filed. 
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Assignment of Errors. 

Filed April 29, 1935. 


Come now the defendants in the above entitled cause 

and sav that the Court erred: 

. 

1. In directing a verdict for the plaintiff. 

2. In not directing a verdict for the defendants, j 

3. In taking this case from the jury. 

13 4. In not permitting the jury to find the facts. 

5. In overruling defendants’ motion f^>r a new 

trial. 

6. In entering judgment in favor of plaintiff. 

7. In finding that there was consideration given for the 
note in suit. 

8. In holding that the plaintiff was required, because of 
his endorsement of one of the renewal notes of the defend¬ 
ants given in part renewal of the original note transaction, 
to pay or take up said note. 

9. In holding that the plaintiff did take up and pay 
and/or give value for the note held by the Kanawha Val¬ 
ley National Bank executed bv defendants. 

10. In finding that the plaintiff was a party to ind bound 
by the usury inherent in the original transaction. 

11. In failing to find that the plaintiff, in taking up the 
note of the defendants from the Kanawha Valiev Bank— 
if he did so take it up—was acting as a volunteer and not 
because of any legal obligation so to do and because so act¬ 
ing was disentitled to reimbursement. 

12. In holding that the plaintiff when he took up the note 

of defendants from the Kanawha Valiev Bank—if he did so 

•/ 

take it up—was obligated so to do and gave valucf therefor. 

13. In failing to hold that the plaintiff, uponj receiving 
from the defendants the note sued on, was obligated to re¬ 
turn to them their note then held by the Kanawtha Valley 
Bank (of which the note sued on was a renewal), and that 
failure to deliver the note so held by said Bank was a fail¬ 
ure of consideration for the note sued on, disentitling the 
plaintiff to recover thereon. 

14. In refusing and failing to hold that the knowledge of 
usury originally inherent in the note transaction, acquired 
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by the plaintiff subsequent to the negotiation thereof 
14 bv the witnesses St roman and Smith, and before 
the alleged acquisition of said note by the plaintiff, 
and/or while he was bound as an endorser thereon, did not 
bind the plaintiff. 

15. In refusing and failing to hold that the charging and 
collecting of usury or the renewal of notes by the plaintiff, 
after his alleged acquisition thereof and/or while he was 
bound as an endorser thereon, did not bind the plaintiff. 

■ HERBERT S. WARD, 

GEORGE H. McNEILL, 

Attorneys for Defendants. 

Supreme Court of the District of Columbia. 

Monday, April 29, 1935. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat, presiding. 


Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon the defendants by their at¬ 
torneys submit to the Court their Bill of Exceptions taken 
at the trial of this cause and pray that the same be signed 
and made of record, nunc pro tunc, which is hereby accord¬ 
ingly done. 

Designation of Record. 

Filed March 26, 1935. 

• **••*• 

In preparing the record on appeal the Clerk will please 
include the following: 

1. Declaration and affidavit. 

2. Pleas and affidavits of defendants. 

3. Counter-claim of defendants. 

15 4. Memo, of jury being sworn. 

5. Memo, of verdict. 

6. Memo, of filing note in suit. 

7. Memo, of filing motion for judgment non obstante 
veredicto. 

8. Memo, of filing motion for new trial. 
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9. Order of Court overruling motions for new | trial and 
non obstante veredicto. Judgment and appeal noted. 

10. Memo, of posting cost bond perfecting appeal. 

11. Memo, of order extending time for preparing bill of 
exceptions. 

12. Assignment of errors. 

13. Bill of exceptions. 

14. Copy of this designation. 

HERBERT S. WA^D, 
Attorney for Defendants. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme! Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 15, both inclusive, to be a 
correct transcript of the record, according to dir 
counsel herein filed, copy of which is made a pajrt of this 
transcript, in cause No. 80808 at Law, wherein A. A. Lilh 
is plaintiff and R. II. McNeill and Cora B. Me 
defendants, as the same remains upon the files and 
in said Court. 


true and 
bet ions of 


Neill are 
of record 


In testimony whereof, I hereunto subscribe my 
affix the seal of said Court, at the City of Wash 
said District, this 8th dav of Mav, 1935. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 


name and 
ngton, in 


By CHAS. B. COFLIN, 


Asst 


Clerk. 


Clerk. 


17 In the Supreme Court of the District of Columbia. 

No. 80808. 

A. A. Lilly, Plaintiff, 
vs. 

Robert 1 1. McNeill and Cora B. McNeill, Defendants. 

Bill of Exceptions. 

Be it remembered, that at the trial of this case before 
Mr. Chief Justice Wheat and a jury, duly empaneled and 
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sworn to try the issues herein, which trial began on Janu¬ 
ary 3rd, 1935, and thereafter was further proceeded with, 
S. M. Smith, witness for the defendants herein, being first 
duly sworn, testified on direct examination, in substance, as 
follows: 


I have resided in Washington off and on since 1910. I 

have lived in West Virginia. I have been acquainted with 

Mr. R. H. McXeill about twentv-four vears. I am ac- 

• * 

quainted with Mrs. McXeill also, and have been acquainted 
with Mr. Lilly, the plaintiff, for about forty-five years; am 
also acquainted with E. P. St roman. I think I saw Mr. 
Stroman first in Mr. Lilly’s office about eight years ago, 
about the 10th of November, 1926. Upon being shown a 
paper, marked Defendants’ Exhibit #1, witness admitted 
that that was his signature appearing thereon. 

18 Upon being shown note dated Xovember 10, 1926, 
bearing #2889, witness admitted that one of the en¬ 
dorsements appearing thereon was his. Upon being shown 
note =2888, witness admitted that one of the endorsements 
appearing thereon was his. 


Thereupon defendants’ Exhibits 2 and 3 
2888 respectively, in the following terms, 
offered and received in evidence: 


, notes 2889 and 
were thereupon 


“Washington, D. 0., Xovember 10, 1926. 2889. 

Four months days after date I promise to pay to the 
order of mvself 

Three Thousand . Dollars. $3,000. 

For value received, with interest at the rate of 6 c /c per 
cent per annum until paid. 

Pavable at Libertv Xational Bank, of Washington, D. C. 
Due-. 

R. H. McXEILL, 
Woodward Bldg., City. 

Endorsed: R. H. McXEILL, 

CORA B. McXEILL, 

S. M. SMITH, 

A. A. LILLY, 

E. P. STROM AX.” 
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* 4 Washington, D. C., Nov. 10, 1926. 


Four months days after date 1 promise to pajr to the 
order of mvself 


Three Thousand .Dollars. 


2888. 


$3,000. 
per cent 


For value received, with interest, at the rate of 6 
per annum until paid. 

Payable at Liberty National Bank, of Washington, D. C. 

E. H. McNEiLL, 


Address: Woodward 


Bldg. 


Endorsed: R. H. McNEILL, 

CORA B. McNEILL, 

S. M. SMITH, 

E. P. STROMAN, 

A. A. LILLY.’’ 

19 General Lilly introduced me to Mr. Stroman in 
1926. Mr. Lilly introduced me to Mr. Strojnan for 
the purpose of selling these notes to Mr. Stroman. j I mean 
the two $3,000 notes. I met Mr. Stroman under tlnf follow¬ 
ing circumstances. I had two $3,000 notes of Mr. McNeill’s 
and I wanted to sell them. As I had known General Lillv 

m) 

for a number of years and knew that he had a good iinancial 
standing, I asked him if he would consider buying these 
notes. He said he was not in a position to buy them, but 
could help me or could send me to someone who eduld buy 
them, he would be glad to do it. After a few days) he had 
seen one party and he would not buy them, and he said 
he knew a man who was in the brokerage business, at least 
he bought notes, and he would be glad to introduce me to 
him, and he did introduce me to him, and thru that introduc¬ 
tion I sold the notes to Mr. Stroman for $4,500.00 I had 

told Mr. Lillv what I would take for these notes. I had told 
•» 

him I would take $4,500.00. I am not sure whethe or not 
Mr. Lilly was present when I made that offer to Mr. Stro¬ 
man or not. He called Stroman, and we either saw him 
in Stroman’s office, or he came to General Lilly’s office; I 
think he came to his office and General Lillv introduced 
me to him. General Lilly said: ‘‘You can tell your story,” 
which I did. I am not sure whether General L^lly was 
present when the offer was made. When I had talked to 
Mr. Lilly I had offered to take $4,500.00 for them. Mr. 
Stroman bought these notes for that amount, lesi $75.00 
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expenses. I am not sure what Mr. McXeill realized on 
them. It was,whatever we had agreed noon. We had a 
settlement. 1 think it was 84,425.00. I am not positive about 
that. Mr. Stroman made an investigation with respect to 
Mr. McXeill's financial condition. lie came to Washington 
for that purpose. Mr. Stroman met me at the Racquet (dub 
and Mrs. McXeill had endorsed the notes. The only time L 
was present with Mr. McXeill and Mr. Stroman was when 
I introduced them, and later when we went back and Stro¬ 
man asked Mr. McXeill 10 have Mrs. McXeill endorse the 
notes. The two $3,000 notes, Xos. *2888 and 2881), are the 
two $3,000 notes I saw in Mr. St roman's possession at the 
Racquet (dub. I think I endorsed them at that Club here 
in Washington. With respect to payments made, 1 have no 
personal knowledge. 1 am sure he did, however. 1 am 
familiar with General Lillv's signature. The signatures 
appearing “A. A. Lilly” on defendants’ Exhibits 
20 2 and 3 are the signatures of the plaintiff herein, 

General A. A. Lille. 1 do not know Mr. Stroman’s 
signature. 1 don't remember about having endorsed anv 
notes subsequent to this. I might have, but I do not re¬ 
member. 


Cross-examination. 

With respect to any other considerations, except the 
money which Mr. McXeill received, I had a contract with 
him, that is, I had a deal on to buy 17,000 acres of timber 
land. I was getting this money to make a payment on this 
land. Mr. McXeill represented me a number of years as 
an attornev. I told him, if he would let me have these notes 
for $6,000, I would have them discounted and the proceeds 
1 would pay on this property, and 1 would also pay these 
notes and a fee of $2,500.00. I assigned the contract for 
this timber deal I had to secure him until he got back the 
amount of the two notes, plus the fee. I made this assign¬ 
ment at the time 1 got the notes. When I first saw General 
Lillv in West Virginia I had the notes with me. I executed 
the assignment at the time T got the notes. At that time 
the notes did not bear Mrs. McNeill's endorsement. With 
respect to the amount to be realized on these notes I don’t 
know whether I was restricted. I was to turn over to him 
the proceeds to put on the timber land. If 1 sold those notes 
at a larger discount, than I probably should have, I had 
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a certain amount of money to turn over to Mr. McNeill. 
Payments were to be made to Mr. McNeill. He asked me 
to do that because I got the notes for a specific purpose. 
I got the money to put on the land and paid throiigk him. 
The money raised was to be paid on this contract by Mr. 
McNeill. When Mr. Stroman discounted the notesj I asked 
him to pay the proceeds over to me. They were all paid 
over to me in five checks, I think. I paid over to Mr. 
McNeill the amount that we agreed upon. I don’t} believe 
the total amount I paid him was as much as he expected, 
but he did agree to accept what I paid him and gave me a 
release. I had agreed to pay these notes when they came 
due from the sale of the property, as well as the attorney’s 
fee of $2,500.00. If I did not pay the notes Mr. McNeill had 
the right to take over the contract, which he did. Tl)ere was 
no other consideration for this note, except this timber 
land transaction. The first payment on these ndtes was 
paid by Mr. Stroman to me when this deal was closed, 
November 10, 1926, if I remember correctly, here in Wash¬ 


ington. Mr. Stroman had the notes at that 

C 1 


[time. 1 


Smith 


i y 


Is signa- 


20 1 /> endorsed one check of $1,925.00 over to Mr. ^IcNeill, 
the balance was settled through some other source 
probably. As I recall, the one check of $1,925.00 was the 
onlv one given to him directlv. 

Upon being shown plaintiff’s Exhibits 1, 2, 3, 4 and 5, 
witness admitted that his signature, written “S. M. 
appeared on all the above and that R. H. McNeill’ 
ture, with which he was familiar, appeared on Exhibit 5, 
same being offered and received in evidence and being as 
follows: 

(Here follow photolithographs of Plaintiff’s Exhibits 1, 2, 

3, 4 and 5, side folios 21 to 25 inclusive.) 

■ 

26 Upon being shown a letter from S. M. Smith to 
Stroman, Plaintiff’s Exhibit 6, for identification, 
witness admitted his signature appearing thereon find tes¬ 
tified that foot-note was signed by defendant R. H. ^IcNeill; 
whereupon the following letter was offered and received in 
evidence: 

“Dear Stroman: 

“I arrived here this morning and have had a thlk with 
Mr. McNeill, and we have adjusted our differences, and I 

3—6482a 
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turned over to him the $1,925.00 check and you will please 
lift the ‘stop payment’ order on it, if you did issue such 
an order to the bank. 

“The $1,000 you are holding until this deal is completed, 
you will please mail direct to me at the Bellevue-Stratford 
Hotel, Philadelphia, as I have settled fully with Mr. McNeill, 
as will appear from his concurrence herein by his signing 
an approval of this letter just below. 

Very trulv vours, 

(Sgd.) S. M. SMITH. 

“The above is correct; the matter is O. K. Please send 
check for $1,000 to Mr. Smith, he having settled with me in 
full upon satisfactory terms. 

(Sgd.) R. H. McXEILL.” 


This letter refers to a misunderstanding between Mr. 

o 

Stroman and myself. Mr. McXeill asked Mr. Stroman not 
to pay one $1,000 check and Stroman stopped payment. 
Later, Mr. McXeill and I settled our differences and this 
is a letter from me to Stroman, telling him that McXeill’s 
and my differences had been settled, with a confirmatory 
foot-note signed by Mr. McXeill. The $1,000 referred to in 
the letter, if I ever received it, was for a separate transac¬ 
tion and had nothing to do with Mr. McNeill’s notes. I did 
not pay this $1,000 over to Mr. McXeill. Whether I got the 
$1,000 or not I do not know. If I did get it, it had no connec¬ 
tion with Mr. McXeill. 


Redirect examination. 

I don’t think that the notes here in evidence are the notes 
I took to West Virginia. I think I endorsed the notes at 
the Racquet Club. Mr. McXeill was not present at that 
time. Mr. Stroman brought me the notes there. With 
respect to the West Virginia timber land, Mr. McXeill was 
assisting me to raise the money and I agreed to pay 
$2,500.00. My purpose in taking Mr. McNeill’s notes to 
General Lilly in the first place was that I had known 
27 General Lilly a great many years. I went to him 
because I thought he could direct me to some place 
where I could sell the notes. My purpose was to raise the 
money as a payment on this 17,000 acres of timber. I was 
to pay these notes and give McXeill a fee of $2,500 and if I 
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failed to do this he had a right to take over the | contract. 
I told General Lilly that that was what I was getting the 
money for, to take this timber land over. 

i 

I 

Recross-examination. 

i 

Mr. McNeill had no interest in the timber land, except 
the assignment of the contract to protect him for nis notes. 
At that time, I had sole interest in the contract which Mr. 
McNeill subsequently took over. I assigned the contract. 
The contract between Mr. McNeill and mvself was that I 
was to pay these notes and give him a fee of $2,500.00, and 
if I failed to do this, he had a right to take over the contract, 
which he later did, upon my failure. 

R. H. McNeill, witness for the defendants, testified as 
follows: 

Direct examination. 

I have been acquainted with S. M. Smith for njore than 
twentv vears. I did not know Generali Lilly until a month 
or so after this transaction, that would make it alc)ng about 
December 1st, 1926. My first acquaintance with General 
Lilly arose when I wrote to him and talked to himi over the 
telephone about the proceeds of the two notes jof mine, 
which had been endorsed bv Mrs. McNeill, and which had 
been sold, or had been delivered to a bank in Montgomery, 
West Virginia—the Montgomery National Bank. The two 
notes shown were as Defendants’ Exhibits 2 and 3. Mv 
recollection is that Generali Lillv communicated with me 
that he was looking after the notes for the bank, or that the 
bank was looking to him, and then we took up a correspond¬ 
ence the latter part of 1926, which continued from that date 

to this. I learned from General Lillv that he was one of 

%/ 

the endorsers on the notes. I learned this soon after the 
notes had been discounted, I think before the first ijnaturity, 
in the spring of 1927, as I recall. The first letter I have 
with respect to this transaction, from my files, is in October. 

1928. Mv recollection is that I had correspondence 
28 the latter part of December, 1926, with General Lilly. 

I find that I wrote on December 28, 1926, again on 
December 13, and again on December 20th. I find one 
dated December 28,1926, in which I discussed the conditions 
under which these notes had been discounted. 
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Whereupon Defendants’ Exhibit #4, a letter from R. H. 
McXeill to A. A. Lilly, dated December 28, 1926, was intro¬ 
duced and received in evidence and is in the following 
terms: 

44 Dear Sir: 

“Mr. S. M. Smith advises me that through your good 
offices it has been arranged that Mr. Stroman will forward 
to me $1,000 held back on account of the note transaction 
handled with me, provided I send down to you or to him 
another note of $1,000 signed bv mvself and Mrs. McXeill. 
Of course I will not do this for obvious reasons. Mr. Stro¬ 
man already has $6,000 of mine and Mrs. MeXeill’s paper, 
for which I have received far less than one-half of the 
money that >vas to come to me. I agreed that the notes, 
however, might be held, in a joint letter sent to Mr. Stro¬ 
man signed by Mr. Smith and myself some time ago, pro¬ 
vided said $1,000 still held by Stroman was sent to me or 
to Smith for me. Xeither has been done. I cannot for 
the life of me see why I am asked to sign another note. 

“If the matter can be immediately closed, however, and 
the money forwarded to me directly through you, I will 
forward to you an acceptance of an assignment of $1,000 
coming to Mr. Smith from the proceeds of the sale of the 
Greenbrier timber lands, of which vou are fullv informed. 
You have no doubt seen the form of assignment which I 
was willing to execute with reference to this settlement. 

“Mav I beg vou to advise Mr. Stroman and Mr. Smith, 
should you see either of them, that unless the above plan 
can be immediately accepted and closed, I shall feel com¬ 
pelled to canqel finally and absolutely the whole transaction 
between Mr. Stroman and mvself, bv tendering back to him 
the small amount of monev which has come into mv hands 
and demanding from him the return of my notes. I would 
much rather burn my fingers a little than do this, but I am 
not going to have my arms burned off to be accommo¬ 
dating. I hope you will pardon me for bringing this to 

vour attention, but Mr. Smith savs vou are anxious to 
« * « • 

cooperate in working it out. 

Verv trulv.” 

* » 

This letter refers to additional notes which I refused to 
deliver. My best recollection is that at that time Mr. Stro- 
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man was being called upon to turn over another $1,000 to 
Mr. Smith. Mr. Smith communicated with me. He would 
not deliver $1,000 unless I signed another not4, which I 
refused to do in this letter addressed to Mr. Lilly. 

Upon being handed a letter dated March 8, 1927, 
29 witness stated that it was signed by his secretary’s 
signature, but by his dictation and authorization; 
whereupon Defendants’ Exhibits 5 and 6, being respectively 
a letter from R. H. McNeill to A. A. Lilly, dated March 8, 
1927, and a letter from A. A. Lilly to R. H. McNeill, dated 
March 11, 1927, respectively were offered and received in 
evidence and are in the following terms: 

“My dear General Lilly: 

“I made you familiar some weeks ago with the note 
transaction closed in Washington between myself and Mr. 
Stroman. Mr. Smith advises me you are interested in this 
transaction or I would not bother vou about it. I am send- 

m/ 

ing a copy of this letter to Mr. Stroman. 

“As I heretofore advised, I have only received a total 
of $2,200 from the two $3,000 notes. One of these notes 
Mr. Smith was to have canceled and returned to me, but 
the Bank advises me that this has not been done. It is true 
I have an assignment of the timber land contract in West 


Virginia to secure me on all of this paper and Ij 


will ulti- 


no benefit 
dorsed as 
Columbia 


mately be fully protected, I feel sure. In the meantime, no 
part of this has been sold, although several negotiations 
are under wav. 

“As vou already know, Mrs. McNeill has endorsed this 
paper. You also know, I think, that she received 
or was paid any part on this paper. That she enj 
an accommodation to me. Under the District of 
law, this endorsement is void. However, it is not mv dis- 

7 7 j * 

position to have any issue about the payment of any of this 
paper, if I am given reasonable opportunity to protect my 
own interests on the security I hold, by negotiating a sale 
of the property, within a reasonable length of time. I am 
willing to waive legalities and objections on a fair, equitable 
understanding. 

“What I suggest as a fair arrangement of these notes 
would be that I make a curtail of them at maturijtv of sav 


$1,000.00 and give a new note for $5,000 secur 


fed by an 
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assignment of the contract which Mr. Smith and his associ¬ 
ates have deposited with me as my security ; subject to the 
same assignment, Mr. Stroman will be absolutely protected 
beyond any question, as to all moneys he advanced. 

“If I were not engaged in the actual trial of a case, I 
would come to Charleston personally to see you gentlemen. 
May I hear from vou bv return mail, stating whether or not 
this plan is satisfactory? Of course you understand this 
letter reserves all defenses to the notes unless we reach an 
agreeable adjustment of the whole matter. 

Verv trulv vours, 


Copy to Stroman, 

Copy to Smith.” 

30 “Dear Mr. McNeill: 

“I am in receipt of your favor of March 8th, for which 
I thank vou. I saw Mr. Stroman, and while monev is verv 
close here, he saw the bank, and after considerable protest 
it agreed if you would pay $2,000.00 on the note that you 
might renew for the balance for ninety days at six per cent. 
Ordinarily the interest rate is much higher. The bank will 
do this providing the payment is made and the note renewed 
on date it is due; if the paper goes to protest then the bank 
will not do anvthing. 

“As to vou making anv assignment of the timber con- 
tract with Mr. Smith and his associates as security, Mr. 
Stroman does not care for that, but, of course, would expect 
Mrs. McNeill to sign any renewal notes. T do not under¬ 
stand the law as to liability of a married woman as accom¬ 
modation indorser to be as you have indicated. That was 
the law until about a year ago, since which time a married 
woman can be held even as an accommodation indorser. 

“I hope you may be able to handle the timber deal in a 
satisfactory way, and am willing to cooperate in any way I 
reasonable can to be of help in this matter. 

“The $2,000.00 is the smallest curtailment the bank will 
receive, and will only do that along the lines above indi¬ 
cated. Trusting that you will give this your immediate 
attention, I am 

Yours verv trulv, 

AAL/W. * ‘ -. 

Die. but not read.” 
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According to my best data and documentary evidence, I 
have paid on these two $3,000 notes $5,336.54, the last pay¬ 
ment of $100.00 being made February 3, 1933. I prepared 
a schedule, according to my office memorandum, and I have 
all the checks except about two that I paid since January 
5, 1929. All of my previous lile on the case appears to be 
lost, but up to that time I had paid the transaction down to 
$3,000.00, including interest and principal. On January 5, 
1929, I executed a renewal note for $3,000 and ^wo small 
notes for $250.00 each and gave my check for $330,00. Sub¬ 
sequent to that date I have the files and payments I have 
made. 

Whereupon the witness identified checks shoeing pay¬ 
ments made from January 5, 1929, until October 1, 1930, 
and it was admitted that the payments shown were correct. 

Witness further testified that on the $2,000.00 note ex¬ 
ecuted and delivered to General Lilly on October 1, 1930, 
being said note in suit, that a total of $386.67 had 
31 been paid since October 1, 1930. Witness stated that 
the payments were made without any direction as 
to principal or interest. The reason that the original notes 
for $3,000 each were executed payable to “myself” was 
that, as Mr. Smith stated, he came to me with a proposition 
to go into a timber land contract, reciting that lie wanted 
to raise certain money for that purpose, and that fie would 
sell my obligation in West Virginia where the tirriber land 
lay. I agreed that if he would take my paper and sell it 
at a discount of 10% and put the proceeds of this on this 
transaction, I would protect the paper and he woulq protect 
me by assigning to me the interest in his contract, and I 
would get a fee for mv services in working out :he legal 
end of the question. He took my personal note^. I did 
not know where he was going with them. I did jiot care. 
Mr. Smith saw me and told me he had found a gentleman in 
Charleston and that his name was St roman and that he had 
been introduced to him by General Lilly, who himself had 
tried to discount the notes and could not, and that fetroman 
was coming to Washington. I told Smith I would be glad 
to see him. Mr. Stroman came to my office and we dis¬ 
cussed the matter. Mr. Smith came to tile office also. Mr. 
Stroman stated that he could handle the matter if Mrs. 
McNeill endorsed the notes. Later, Mrs. McNeill came to 
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the office and we prepared the notes in my office. Mr. St ro¬ 
man was present at the time Mrs. McNeill endorsed the 
notes. I introduced Mrs. McNeill to him. I said to Stro- 
man that I authorized Mr. Smith to sell the notes at a dis¬ 
count of 10%. i As Mrs. McXeill was on the notes, I wanted 
the proceeds paid directly to me and I would disburse the 
proceeds and protect Mr. Smith’s interest and my own. I 
then delivered the notes to Mr. St roman. He took the notes 

a wav and I was to be sent the monev from Charleston. I 
« » 

got Mr. St roman on the telephone, after 2 or 3 days, and 
after protesting that the money had not been paid as agreed 
upon, he told lpe that he had given Mr. Smith $2,500.00 and 
another checki for $1,925.00 and had retained $75.00 for 
expenses. I told St roman not to pay that check, the 
$1,925.00 one. i He said he would stop payment on it, which 
he did. A few days later Mr. Smith came down from Phila¬ 
delphia and he had the $1,925.00 check with him, which he 
turned over to me. I had been protected by the assign¬ 
ment he turned over and by $1,000 out of the $2,500.00 
which I applied on the timber land contract. That is the 
onlv monev which has ever been received bv me bv 
32 the transaction. I am not sure I received as much 


as $2,975.00. I gave Mr. Smith credit on the timber 

lands for an amount equal to $4,500.00, which he received 

from Mr. Stroman. I am accepting responsibility for that 

amount. With respect to the timber lands, Mr. Smith was 

to have 90 davs in which to finance the deal. If he sue- 

» 

ceeded he was, to pay these notes and I was to be paid a 
fee of $2,500.00 for aiding him and legal services. He fell 
down on the matter and at the end of the 90 days he agreed 
that the contract was forfeited. After I protected myself, 
I had to protect the timber land and sell the notes. After 
a year and a half I organized and sold to the Pocahontas 
Timber Company, paying all expenses, this timber tract. 
I received from that sale some second mortgage notes. 

i v. ’ vT^ 

With respect to the reason for making the original notes 
“myself'’ and the note in suit payable to General Lilly, 
witness stated as follows: that General Lillv had carried on 


the transaction, handled it from the beginning, claiming to 
me that the Bank called on him to pay the notes, or take the 
notes up, or have it renewed, and a final renewal of $2,000 
is claimed to be due. This $2,000 note is a part of the 
original transaction. Either Gen. Lilly or I prepared this 
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note to his order. I think it was prepared in mv office. I 


him, but 
I do not 


was carrying* on all the correspondence with 
whether he asked me to write it that way or not 
remember. ’ With respect to the correspondency between 
myself and General Lilly with respect to these j $6,000 of 
notes, the witness testified that on June 3, 1029, he wrote a 
letter to Gen. Lilly in which he enclosed a $31000 note, 
endorsed by Mrs. McNeill, a $250 note endorsed by her, 
witness’ personal note for $250.00, and check foil* $330.00. 
On July 11, 1929, General Lilly wrote witness, in effect, that 
the $3,000 note had been renewed by the Montgomery Na¬ 
tional Bank, accepting a curtailment of $250.0t|. Under 
date of September 13,1929, General Lilly wrote tlje witness 
that he received check for $305.00 and 90 dayj> note of 
R. H. McNeill and wife for $2,500.00. A letter fijom A. A. 
Lilly to witness, dated December 11, 1929, states, in effect, 
that he is enclosing a note for witness to sign in th 
of $2,250.00, payable in 90 days from Deeembei 
In this letter, there appears the following: 


e amount 
* 3, 1929. 


i < h 


file interest due on your last renewal of the $2,500 note 


lest at the 
send me 


is $50.00 instead of $37.50, as you are paying inter 
rate of eight per cent. Therefore, please 
33 your check for $50.00, which will pay accnied inter¬ 
est on these notes up to December 3, 1929.” 


Under date of Jan. 3, 1930, General Lilly wrote to Mr. 
McNeill, in effect, the $2,250.00 note and $250.00j note re¬ 
ceived and that the bank would hold the $2,250 note until 
the $250 note was returned with the proper endorsement, 
and calling attention to the fact that McNeill had changed 
the form from a mvself note in form set out next below. 
Under date of Feb. 5, 1930, witness wrote Gen. Lilly, en¬ 
closing a check for $151.25, which was to pay the balance 
of principal and interest on the $250 note. Under date of 
March 17, 1930, Gen. Lilly wrote to witness that the note 
of $2,250, dated Dec. 3, 1929, payable in 90 days, Iliad been 
past due more than two weeks, and adding: 

“The Kanawha Valiev Bank is right after me with a hot 
stick and insists that suit should be brought immediately to 
collect this note. I think I can handle the situation if vou 
will send cheek for $250.00 curtailment and $45 past due 

4—6482a 
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interest. Please do not embarrass this situation but send 
check at once.” 

Said note of $2,250.00 being in the following terms: 

“$2250.00 Charleston, W. Va., December 3, 1929. 

Ninety (90) days after date we promise to pay to the 
order of R. H. McNeill, without offset, 

Two Thousand & Two Hundred & Fifty and no/100 Dollars 

Negotiable ajid payable at The Kanawha Valley Bank of 
Charleston, W. Va. Value received with interest. 

(Sgd.) CORA B. McNEILL, 

, 3212 Garfield St.” 

Due-. 

No.-. 

Endorsed: “R. H. McNeill.” 

Said note being subsequently introduced in evidence as De¬ 
fendants’ Exhibit irl4. 

On April 23, 1930, witness sent General Lilly a renewal 
note for $2,150.00 and on said date the note of December 3, 

1929, for $2,250.00 was returned to witness. On July 16, 

1930, letter from Gen. Lilly to witness, in which he states: 

“Mr. Drumhellar at the Bank has been on mv neck con- 

•> 

stantlv with regard to your note and it is now very doubt- 
ful whether or not he will accept a renewal. However, I 
am returning you a $2,000 renewal note, which I wish you 
would sign and have your wife sign and return to me here 
at once. The accrued interest now due on this note up to 
and including July 1, 1930, is $57.33, so when re- 
34 turning the enclosed note to us also mail your check 
for $207.33, $57.33 for interest and $150 curtailment, 
which is the least possible we can handle at this time. I do 
not know that it will be possible for us to secure your re¬ 
newal thru the Bank but if you attend to this matter at 
once, as above indicated, I will do my very best.” 

On July 22, 1930, letter from witness to Gen. Lilly, which 
recites that $2,0p0 note and check for $57.33 to cover inter¬ 
est and $45.00 draft to cover curtailment was mailed; said 
note was dated July 1, 1930, payable in 90 days from date, 
the receipt of same being acknowledged by General Lilly 
on July 26, 1930, said note being in the following terms: 
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“$2,000.00. Charleston, W. Va., July 1, 1930. 

Ninety (90) days after date we promise to pay the order 
of The Kanawha Valley Bank, without offset 

Two Thousand and.no/100 Dollars 

Negotiable and payable at The Kanawha Vallei Bank of 
Charleston, W. Va. 

Value received with interest from date. 

Due -. (Sgd.) CORA B. McNEILL 

No. -. (Sgd.) R. H. McNEILL.” 

(No endorsement.) 

On said date of July 26, 1930, a letter of acknowledg¬ 
ment was sent in which it was stated, 

“The Bank was disappointed in not receiving a substan¬ 
tial curtailment and is holding the note of yourself and wife 
for .$2,150.00 until the sight draft of $150.00 is paid, at 
which time the $2,000 note will be accepted and the note 
of $2,150 canceled and returned to you.” 

Under date of September 19, 1930, General Lilly ac¬ 
knowledged receipt of check for $50.00 and $100 draft. It 
was stated in that letter: 

“I very much regret you did not take care of draft, but 
I am doing my best with the Bank. I shall expect] the $100 
check to be taken care of.” 

On October 27, 1930, General Lilly vTote witness as 
follows: 

“Your note of $2,000 has been due since September 28, 
1930, and we have heard nothing from you with regard to 
same. Please forward us substantial curtailment 
35 and renewal note, signed by you and your wife for 
the balance. Curtailment must be a large amount, 
as the Bank is in a bad humor over the paper b<bing past 
due and are not going to handle the note again unless we 
can make curtailment that will justify the same. Let us 
hear from you at once.” 

Witness stated that he does not find his letter of trans¬ 
mittal for the note in suit, dated October 1, 1930, but states 
that same was a renewal of the previous note for $2,000 
dated July 1, 1930. 
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On December 23, 1930, General Lilly acknowledged re¬ 
ceipt of $66.57 and in said letter stated that: 

lt * * * the Bank expects a proper renewal, and keep the 
paper in liquid shape. * * * If you will investigate you 
will find thativou have given very little attention with re- 
gard to taking care of your paper along this line. I sug¬ 
gest you send a check for $250.00 and I will do my best to 
have the bank accept the same and permit renewal of the 
note.” 

Suit was started on January 27, 1932. On February 25, 
1932, a month afterwards, Mr. Lilly wrote witness the fol¬ 
lowing: 

“Capt. Libby handed me your check dated February 
23rd this month, for $60.00, interest on $2,000 note, which 
he holds for collection, and this is to acknowledge receipt 
of said amount for which I thank vou. The Bank is verv 
insistent but I will do my best to compose it until the mid¬ 
dle of March or the first of April, at which time I shall 
expect substantial curtailment to apply upon the note. I 
expect to be in 'Washington again in the very near future 
and hope to be able to discuss with you the sale of forest 
lands to the Federal Government.” 

On April 2. 1932, General Lilly wrote the witness: 

“I finally got the bank here to forego taking judgment 

and making collection, with assurances vou gave Capt. 

Libbv and mvself. * * \” 

• » 

Lender date of May 7, 1932, General Lilly wrote to wit¬ 
ness : 

“The Bank will not permit further forbearance and your 
attitude is not consistent with your previous promises and 
your duty in the premises.” 


36 Cross-examination. 

On cross-examination defendant testified that in his plea 
and affidavit he stated that he received $4,500.00 from the 
proceeds of the $6,000 notes but he did not say cash; that 
$75.00 went to Mr. Stroman for expenses and that he re¬ 
ceived $1,925.00 in cash and the balance was money wit¬ 
ness put into tljie timberland to protect Smith and a credit 
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to Smith for a proper protective agreement. Witness 
identified a letter dated August 15, 1927, stating in effect 
that he had received only $2,700, $600 of which was in the 
form of a bad check from Smith. Defendant th^n testified 
that the $600 bad check was probably made good later and 
that he had recently figured that he had gotten probably 
$2,800 or $2,900 but most of it in the timberland jto protect 
Smith; that he must have had the assignment of jthe Smith 
timberland contract at the time Smith took the) previous 
notes down to West Virginia, although he could not say 
positively; that Smith wanted money to make the prelim¬ 
inary payment on the timberland contract and that witness 
agreed to let Smith discount the $6,000 notes provided the 
money was turned over to witness so that he would be sure 
that it was used for that purpose; that Smith wjas to pay 
the notes and in addition a fee of $2,500.00 for legal advice 
in saving the timberland contract, as it was a big deal and 
a big grant of land; that Smith fell down and cjlefendant 
under his assignment took over the timber land (contract; 
that defendant traveled back and forth to New Yo|*k, points 
in New Jersey, and Baltimore, at least a score of times for 
about a year, at heavy expense, and finally interested a 
Mr. Wilder, of New York; that they formed a corporation 
known as the Pocahontas Timber Company, all the expense 
of incorporation being assumed by defendant, and that he 
assigned to it his interest under the Smith contract, and 
took back $28,000.00 in second mortgage notes, later re¬ 
duced by the corporation to $25,000.00; that he spld these 
notes through Mr. Harry Lamson, a brokerj who got 
37 from fifty cents to sixty-five cents on the djollar for 
them; that defendant figured he had got o(it of the 
entire transaction between twelve and fourteen thousand 
dollars, but had paid out on account of the timber against 
these notes $3,500.00 in cash, plus his expenses and time; 
that defendant went into the transaction to make lponev if 

l • 

he could and became liable on large obligations land felt 
himself entitled to some profit. Defendant further testi¬ 
fied that he received a block of stock in the Pocahontas 
Timber Company, but that it had no value as the Corpora¬ 
tion went out of existence, but that he would have a com¬ 
mission from the sale of the timber to the government, 
through Mr. Lamson, at ten cents per acre, amounting to 
approximately seventeen hundred dollars; that Mrs. Mc¬ 
Neill owned part of the stock in the Allegheny Timber Cor- 
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poration, transferred to her by her co-defendant; that both 
copies of the assignment were lost, but it was made the 
latter part of Oct., 1926; that he had no talk with the plain¬ 
tiff until after the notes had been delivered to Mr. Stroman 
and that on the 28th of November he and Mr. Smith had 
settled satisfactorily as to the notes. 

•s 

S. M. Smith, witness for defendants, called for re-direct 
examination: 

Witness identified a letter, same being Defendants’ Ex¬ 
hibit ir7, as being the letter which he had written to E. P. 
Stroman, and witness stated that same had been sent to 
Mr. Stroman by him, and a copy sent to the plaintiff, A. A. 
Lillv, said letter being in the following terms: 

38 “Dear General: 

Won’t you please see Mr. Stroman and give me a prompt 
reply. I am only asking for what is fair and right and I 
don’t think vou and Stroman want anvthing more; how- 
ever, Stroman’s stand in that matter is all wrong.” 

The letter is as follows: 

, “November 26th, 1926. 

“Mr. E. P. Stroman, 

Charleston, W. Va. 

Dear Cousin Eddie: 

“Your letter has just reached me and to say that I was 
disappointed puts it very mildly. I quite agree with you 
that vour decision is hard boiled and anvthing but reason- 
able in my opinion. I did agree with the General to allow 
you to hold $2,500.00 until the timber notes were delivered 
but this is an entirelv different deal—that deal was based 
on your taking McNeill’s plain notes and in that case I 
would have gotten all the money and would have been per¬ 
fectly willing to leave it with you until you received the 
other notes, but in this case vou have a note further secured 
bv Mrs. McNeill and vou will remember in mv room at The 

V * V 

Racquet Club that I told you that if this deal went through 
that I would expect you to send the balance of the money 
and hold nothing back. As the matter now stands I am the 
loser, you are the winner, I had to pay all the discount and 
then divide the loan with McNeill, and if you think it is 
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! 

anything like fair under these circumstances tp hold the 
money, we don’t agree. My obligation is good for $1,000. 
without any security, and while you may not regard the 
Woodbury stock as being worth much, I do, and it will 
bring one hundred cents on the dollar to me. I made the 
settlement with McNeill just to keep every one sweet, but 
if vou will not surrender the balance of the money then 

mJ 

there will be nothing left to do but to return to vou the 
money you have advanced and take up the notes and stock 
and call the whole deal off. 

“This I am further willing to do—if you will take the 
$2,000.00 McNeill note at $1,500.00, you may hold $500.00 
of it until you get the timber notes—that would !require a 
check for $2,000—$1,000 balance on the $6,000 notes, and 
$1,000 on the $2,000 note; then when you get the timber 
notes you will owe me $500.00. 

“I am sending the General a copy of this letter and will 
you please get together and decide what you will do and 
wire me so I will hear from vou Sunday morning. If vou 
are not going to handle the McNeill note please return to 
me at once. Please also advise me if my figures are not 
correct on amount advanced by you in event your decision 
is final on the $1,000, for if it is final the deal will have to 
be called off and I want the notes and stock attached to a 
draft on me at once. 

“Expenses 
One check 
One check 
One check 
One check 
One check 


One month’s interest 

Amount of draft.$4,530.00 

Yours very truly.’’ 

39 Witness further identified Defendants’ Exhibit 
#10, being a letter dated November 27, 19&6, from 
E. P. Stroman to witness, as having been written in the 
handwriting of Mr. Stroman and received by the wit ness 


$75^00 

$1,925^00 

$375.00 

$625.00 

$l,000.p0 

$500.p0 
_ I _ 

$4,500.00 

$30.00 
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Smith, said letter being in the following terms, that is to 
say, to wit: 

“I am in receipt of your favor of the 2uth and note very 
carefully what you say. I do not agree with you and I 
don't think I ever had as many different changes to be 
made or proposed to be made in a deal in my life. The 
deal as originally agreed upon with General Lilly was to 
pay over $2,500.00 and the rest of $3,000.00 after the Wood- 
berry stock and $20,000.00 in bonds had been deposited 
with us. I simply had Mrs. McXeal endorse the notes or 
rather went to Washington to get additional securitv on the 
notes. This I did and I did not agree to turn over all the 
money until the deposit of bonds had been made. I did 
however turn over all the money except the $1,000.00 with¬ 
out the deposit of the bonds and I am not going to do any 
more. As soon as the bonds are deposited I am willing to 
send you the $1,000. The $2,000.00 note I am returning to 

vou as I will not handle it unless it is endorsed bv Mrs. 
• • 

McXeal. If she will endorse it 1 will handle it by discount¬ 
ing it $500 and send you a check for $1,500.00 for this note. 
I will also send you the $1,000 as soon as the bonds are 
deposited. Speaking of calling the deal off, I have done 
already all and more than we ever agreed to do and I won¬ 
der what you expect of me. I can't make deals with banks, 
go ahead and discount paper, call it off and by so doing 
ruin mv credit. I can't do those kind of things. I have 
done everything I can on his deal, spent a lot of time and 
had a lot of worrv and trouble and have done as I said 


before more than we agreed to do and I am now willing 
to turn over the $1,000.00 just as soon as the bonds are 
deposited. 

“If vou have had to make different arrangements with 

• i 

McXeal, I can't help that and that is no fault of mine. I 
wouldn’t handle any paper at any discount I didn’t think 
was good and T positively wouldn’t have handled the Mc¬ 
Xeal $G,000 note without Mrs. McXeal endorsing it and that 
did not in anv wav alter our original agreement, as it was 
distinctly understood that I was making the trip to Wash¬ 
ington to get these notes properly secured so I could handle 
them. 

“You are a nice man. Colonel, and I like you and I want 
to see you get this deal in such a shape you can make a 
bunch of money out of it, but I have done all I can and 
there is no reason why I should even attempt to get the 
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notes from the bank, draw on you, spend all myj time and 
have all this trouble for nothing and I am not the least 
enclined to do so. 

“With kindest regards, I am 

Yours very truly,” 

40 S. M. Smith, being recalled to the stand for re- 
cross-examination, testified: 

I had no dealings with General Lilly with ifespect to 
this transaction, except to have him introduce ijae to Mr. 
Stroman. My dealings were with Mr. Stroman. 

R. L. Mathews, witness on behalf of the defendants, 
testified, by deposition, in substance, as follows: 

Direct examination. 

I live in Montgomery, West Virginia. I was connected 
with the Montgomery National Bank for 27 years. While 
serving in that connection I did have occasion to become 
familiar with a certain note executed by the defendants. 
This note came into the possession of the bank at Mont¬ 
gomery, having been bought from the Kanawha Valiev Bank 
at Charleston, West Virginia. I dealt with F. D. Drum- 
hellar, the cashier. There was an understanding between 
that bank and the Montgomery Bank that if there was any 
difficulty about the collection of this note that tl^ey would 
take it back. As I recall, the face value of the note at the 
time we took it was $5,000. I am not certain about the 
amount. I am willing for the record to show tl^at. I do 
say that we kept the notes for a couple of years,, then we 
just charged them back to the Kanawha Valley Banjt. There 
was at least one payment made on the principal! of these 
notes while thev were in our bank. We charged them back 
to the Kanawha Valley Bank at the then value of the 
paper. General Lilly was on this paper as endorser; that 
was his only connection with them. He was never off of 
this paper to my knowledge. That is all I know about it. 

(No cross-examination.) 
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F. D. Drumhellar, witness on l>elialf of the defendants, 
testified, by deposition, in substance, as follows: 


Direct examination. 


I live in Charleston, West Virginia, and was for 16 years 

connected with the Kanawha Valiev Bank. I left 

* 

41 there in June of last year. While with that bank I 
was at first cashier, and later vice-president. Upon 
being shown the original of two notes dated November 10, 
1926, witness stated that they are apparently the originals 
of notes which passed through his hands while at the bank. 
Witness stated that Mr. Stroman approached him to dis¬ 
count these notes or notes similar to these and he thinks 
that he requested Mr. Stroman to give the bank some his¬ 
tory of Mr. McNeill, as well as the financial responsibility 
of Mrs. McNeill. I think I told him that these were fairly 
good size notes,and we insisted on some additional security 
and either he or 1—I don't remember now—mentioned sev¬ 
eral men, among whom was General Lilly, and I think I 
told him that if he would have General Lilly endorse these 
notes that we would handle them for him. Mv recollection 

i # * 

is that I placed these two notes in the Montgomery Na¬ 
tional Bank. Also mv recollection is that thev were not 

• » 

handled satisfactory to that bank. I know we had a lot 
of annovance with them; that they were verv considerate 

• 7 % % 

of us, as well as of General Lilly. I think the net result was 
that after carrying them for some three or four years and 


after having received payment of some $3,000 or $4,000, 
they were lying up there past due and the Montgomery 
National Bank said thev did not care to be annoved with 
them further, and mv recollection is that I asked General 

• 7 I • 

Lilly to take them up. Mr. Stroman at that time was not 
in financial circumstances to do it. My recollection is that 
General Lilly took them up by giving us his note for the 
amount due the Bank and we took these, I believe, as se¬ 
curity or as additional security—he gave us some other 
security I think. We then turned the notes over to him for 
collection to bring suit on them. At the time they were 
sold to the Montgomery National Bank the face value of 
them was $6,000. When we took them back, as T recall, tin* 
face value of them was between two and three thousand 
dollars. After we took the notes back we looked to General 
Lilly and Mr. Stroman and thev seemed to be reiving on 
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the McNeills and pressing them all the time. I ithink that 
after we got them back from the Montgomery Bajnk, before 
attempting to collect on them from the McNeills, that we 
requested that General Lilly take them up. I dpn’t recall 
the amount of money turned over to Mr. Strojnan when 
these notes were discounted. The normal discount rate 
would be 6%. I am quite sure that the amount 
42 turned over to Mr. Stroman was $5,997.60^ My rec¬ 
ollection is that General Lilly gave us his ^individual 
note to take the place of this original note of the McNeills 
and we took the note of R. H. McNeill and Cora B. McNeill 
as part collateral and turned it over to him for collection. 
We were looking to General Lilly at that time. [ We sur¬ 
rendered the note of the McNeills to General Lilljv r in order 
that suit might be brought on it. What he did with it I 
do not know. The Kanawha Valiev Bank surrendered its 
possession of that note and turned it over to Geijeral Lilly 
as our agent to collect it. In other words, we substituted 
on our books, in lieu of the McNeill indebtedness, an in¬ 
debtedness running from General Lillv and turned the note 
over to him and insisted upon his collecting it, because Gen¬ 
eral Lillv was a customer of ours and we were trving to 
help him and our experience with the McNeillsj has been 
so unsatisfactory we preferred to have General Lilly’s note 
instead of theirs in our bank. With respect to General 
Lilly’s note which went into the bank, I don’t recall the 
status of it. When I left the bank I think that this note 
of General Lilly’s had not been paid in full. He had been 
curtailing it every time it came due. I cannot recall the 
amounts of the curtails—sometimes large and sometimes 
not at all. I don’t imagine that General Lilly has paid it 
in full nor do I know what is the present face value of this 
substituted paper. General Lilly is out of pocket only 
what he has paid on interest and principal, together with 
the obligation he has assumed and which is still! in exist- 

^ • m • 

ence. I think that this Lillv note will be collected. 
Cross-examination. 

I think when the notes were discounted that the Kanawha 
Bank gave Mr. Stroman the proceeds and it, in turn, 
charged it to the Montgomery Bank. Previous to that time 
Air. Stroman had done considerable business with the 
Kanawha Bank. For several years he did a considerable 
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volume of business. We considered him financially respon¬ 
sible at the time these notes were discounted. Mr. Stro- 
man’s financial ability subsequently became very seriously 
impaired. I think that he is insolvent, certainly to the ex¬ 
tent that our bank felt so by charging some of his paper 
to profit and loss. I stated on direct examination that the 
Kanawha Valiev Bank took the remaining indebtedness of 
McNeill and wife up from the Montgomery National Bank 
and that thereupon the Kanawha Bank required A. A. Lilly 
to pay the indebtedness, which was paid by the execution 
of a note of A. A. Lilly to take up the McNeill indebtedness 
and that in addition thereto the bank held the McNeill notes 
as collateral. I stated also that the bank turned 
43 over the McNeill notes to Lillv so that suit, if he 
so desired, could be brought on the notes, the pro¬ 
ceeds of which were to go to pay off the Lilly note if there 
was any remained unpaid. I have no hostility towards the 
defendants whatsoever. 

Whereupon the two notes in the amount of $3,000 each, 
dated November 10, 1926, were introduced in evidence as 
defendants’ Exhibits Nos. 1 and 2 and are in the following 
tenor, to wit: 

“Washington, D. C., November 10, 1926. 2889 

Four months after dated I promise to pay to the order of 
mvself 

Three Thousand.Dollars. $3,000. 

For value received, with interest at the rate of 6°/c per 
annum until paid. 

Payable at Liberty National Bank, of Washington, D. C. 

Due-. 

R. H. McNEILL, 
Woodward Bldg., City. 

Endorsed: R. H. McNEILL, 

CORA B. McNEILL, 

S. M. SMITH, 

A. A. LILLY, 

E. P. STROM AN.” 
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“'Washington, D. C., November 10, 1926. j 2888 

Four months days after date I promise to pay to the 

order of mvself 
* 

Three thousand . .Dollars. 

For value received, with interest, at the rate of 6 per 
cent per annum until paid. 

Pavable at Libertv National Bank of Washington, D. C. 

R. H. McNeill, 

Address: Woodiva^d Bldg. 

Endorsed: R. H. McNEILL, 

CORA B. McNEILL, 

S. M. SMITH, 

E. P. STROMAN. 

A. A. LILLY.” 

44 E. P. Stroman, witness on behalf of plaintiff, testi¬ 
fied: 

Direct examination. 

I live at Charleston, West Virginia, and am iti the real 
estate business. I was introduced to S. M. Smitji by Gen¬ 
eral Lilly in the fall of 1926. With respect to my discount¬ 
ing two $3,000 notes, I state as follows: Mr. Smith had two 
notes executed by Mr. McNeill for $3,000 each and he 
wanted to discount these notes and he offered them to me 
for $4,500.00. He had a financial statement and quite a set 
up of Mr. McNeill. Smith also had some collateral. I went 
over the stuff and we discussed same for quite sbme time, 
that is Mr. Smith and I. General Lilly was noj present. 
Mr. Smith told me quite a bit about Mr. McNeillJj Where¬ 
upon I found that he did not own the house, but his wife 
did. I suggested that Mrs. McNeill endorse the notes. 
Smith did not think Mrs. McNeill would do it. I told him I 
wouldn’t handle it without her endorsement. Smith told 
me that he would pay my expenses to Washington if I 
would go and investigate Mr. McNeill. At that time no 
explanation was made to me with respect to the application 
of the proceeds from these notes. He told me they repre¬ 
sented an interest in a big timber land deal and Smith told 
me that McNeill had an interest in it and that w4s part of 
McNeill’s consideration in the transaction. I cajme on to 
Washington and from my examination I determined I 
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would not handle the notes unless Mrs. McNeill endorsed 
them. I went down to see Mr. McNeill and I met him for 
the first time,and he told me that he would be able to pay at 
least one of these notes when due, I believe the 4 months 
note, and that he might have to renew the other one. Mr. 
McNeill said he would have his wife endorse the notes and 
he did have her endorse them. I don't know whether it was 
the same day or the next day. My opinion is it was the 
same day. I {discounted them for Mr. Smith and gave him 
$4,500.00. I did not give him all the monov that daw I told 
him I would send him the rest of the money after deducting 
my expenses after 1 got home. The amount of my expenses 
was $75.00. General Lillv had no interest in that transac- 
tion, not a bit more than you have. He had no interest in 
the commission of $1,500.00. In 1926 I was a man of con¬ 
siderable means, having a banking standing in West Vir¬ 
ginia. The Kanawha Valley Bank is where I did most of 

mv business. T lost mv monev about 1930 or 1931. $4,500.00 
• • « 

was all paid to Mr. Smith. 1 think 1 made a few 

45 checks payable to somebody else at his direction. 

None of it was paid to Mr. McNeill. Mr. McNeill and 

I never discussed how the monev was to be disbursed. 

* 

There was no controversv between us about the amount of 

* 

the discount which would be required. As I recall, T did 

have communications with Mr. McNeill after the notes had 

been discounted. 1 do not recall the exact circumstances 

about Mr. McNeill directing me not to pay any more money 

to Smith. T believe though that Mr. McNeill either wrote or 

wired me not to pay this money to Smith. Something 

caused me to stop payment on this check. The two original 

notes which were attached to the depositions are the notes 

which I discounted. That is Mr. Lilly's signature on each 

note. The occasion for General Lillv's endorsement for 

those notes was as follows: I did not have much readv cash 

but 1 wanted to discount the notes at the Kanawha Valiev 

* 

Bank. Frank Drumhellar was cashier or executive vice¬ 


president. T presented the notes to him and went in some 
detail with respect to my investigation of the makers. He 
said to me: “Stroman, can't you get someone to endorse 
these notes with you?'' I told him that I probably could. 
He told me that he was going to send the notes out of town 
and “You get somebody to endorse those with you.” I 
saw General Lilly- I had endorsed paper for him and 
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asked him if lie was going to endorse a paper fo • me, that 
lie was not taking any chances. I did not give him any 
money. 1 have loaned him money and we have been friends. 
I had endorsed his paper and he had endorsed mine. Gen¬ 
eral Lilly was not under any obligation to me, oiilv as fol¬ 
lows: 1 had lent him money before. That was tpe end of 
the transaction so far as I know. The Kanawjia Valley 
Bank had the Montgomery National Bank discount it and 
place the proceeds to my credit. The Montgomery National 
Bank credited the Kanawha Valiev Bank and the Kanawha 
Valiev Bank credited mv account. Mv name appeared as 
endorser on all of these notes until I went broke. The bank 
did not want my name as they did not think T was 
Then the burden shifted to Mr. Lilly. There was 

ular reason whv mv endorsement was the last 

* * 

dr2889 and General Lillv’s the last on note zz 2 

> i * i i 

were just as responsible, no matter which was alidad of the 
other. 


Iany good. 
io partic- 
on note 
888, both 
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Cross-examination. 


There was no arrangement or design in regard to the 
arrangement of the endorsements. I have known Gen. 
Lilly about 35 years. My office was in the same building 
with his. He was in one end of the building. I was right 
near the front and he was in the back on the same floor. 
I don’t recall that I can state any specific business rela¬ 
tions. I don’t recall whether some of the letters that I 
wrote relative to this transaction were actually vjritten in 
Gen. Lillv’s office. 


$3,000.00 
had been 


“Q. Now, I am referring to your letter of November 27. 
You say, ‘The deal was originally agreed upon \yith Gen 
eral Lilly was to pay over $2,500.00 and the rest or 
after the Woodberry stock and $20,000.00 in bonds 
deposited with us.’ A. May I see the letter? 

Q. ‘After the Woodberry stock and $20,00.00 in bonds 
had been deposited with us.’ What did you mean!by that? 
A. Let me see the letter. What is this? Is this a copy of 
a letter I wrote Mr. Smith? 

Q. A copy of a letter you wrote Mr. Smith. 

The Court: Do you remember the letter? 

The Witness: I remember the letter, something about 
it, yes. 
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The Court: What did vou mean bv that? 

ft ft 

The Witness: As I recall that, Mr. Smith wanted a 
thousand dollars more money and he was going to get $20,- 
000 worth of bonds and put those bonds up with me to 
secure that, and I told him 1 would let him have the thou¬ 
sand dollars, when he did that. He did not do it and 1 did 
not let him have a thousand dollars. 

Q. You paid over $2,500.00 to Mr. Smith while you were 
in Washington? A. That is right. 

Q. That shows the original agreement was with Mr. 
Lillv? A. He told Mr. Lilly what he would do when he first 
came to see me. 

Q. He did not make an agreement with Lilly? A. He 
made a proposition to Lilly and Lilly brought him to me. 

Q. 1 am referring to your letter of November 18: ‘I have 
tried for three days to get you on long distance phone but 
have been unable to do so but it seems that vou got one 
wire I sent you. I didn’t get home until Saturday and 
Monday 1 had dictated a letter to the stenographer in Gen¬ 
eral Lilly’s office, and enclosed check of $1,925.00. 
47 Before the letter had been mailed McNeill called me 
and said for me to not send this monev on these notes 
to you. 1 told him I had mailed check Saturday, forgot to 
sav I had given vou the monev while in Washington 1 mean 
the $2,500.00, and he asked me to stop payment on my 
check.’ That is the time you stopped payment on the 
$1,925.00 check? A. 1 presume it was.” 


With respect to a certain letter dated Nov. 18th, signed 
bv witness, witness stated: I mav have dictated the letter 
in General Lilly’s office. I used his stenographer very often. 
With respect ; to a letter from Mr. Smith dated Nov. 26th 
to witness, witness stated that he received the letter and 
that he did not discuss the contents of that letter with Gen. 
Lilly so far as he knows of. He does not recall Gen. Lilly 
discussing it with him. As a matter of fact it is entirely 
possible that all of my letters were written in Gen. Lilly’s 
office, as 1 ust‘d Gen. Lilly’s or Judge Joe Ganna's stenog¬ 
rapher for all my writing. I would have had no objec¬ 
tion to Smith sending a copy of his letters to Gen. Lilly. If 
it is written in the letter that Smith said he was sending 
a copy to Gen. Lilly then I observed it. I can’t remember 
whether I took the subject matter of this letter up with 
Gen. Lillv or not. I would not say I did or I didn’t. With 
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respect to my letter of Nov. 27th, in which I stated, in part, 
as follows: 


* i # 
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I do not agree with you and I don’t think I 
ever had as many different changes to be made or proposed 
to be made in a deal in my life. The deal as originally 
agreed upon with General Lilly * * 




Witness stated that it was agreed with him tl 


made Gen. Lilly the same proposition that he made him, 
but that General Lilly could not handle it, but th 
did. 


at witness 


lat Smith 


M. Smith, 
letter to 


Upon being shown Defendants ’ Exhibit 11, a telegram 
from S. M. Smith to E. P. Stroman, dated Nov. 16, 1926; 
Exhibit 12, a telegram from E. P. Stroman to S. 
dated Nov. 16, 1926; Defendants’ Exhibit 2r8,i 
S. M. Smith from E. P. Stroman; Defendants’ Exhibit 13, 
letter from S. M. Smith to E. P. Stroman, dated November 
11, 1926, and Defendants’ Exhibit 9, letter from E. P. Stro¬ 
man to S. M. Smith, dated Nov. 18, 1926, witness! admitted 
that he either wrote or received all of the foregoing, but 
that he does not say that he did not discuss the contents 
of anv of them with Gen. Lilly. Witness stated that 
48 he did not know of any reason why he should have 
discussed them. 

A. A. Lilly, plaintiff, testified as follows: 

Direct examination. 

I was Attorney General of West Virginia for four years 
and am a lawyer and have been such for 34 years. Along 
about November, 1926, Mr. Smith came to my office in 
Charleston. I had known him quite well and favorably. 
He stated that he had two $3,000 notes of Mr. R. H. McNeill. 
Smith told me that he was needing the money very Ibadly and 
wanted to sell McNeill’s notes and he stated to me, as I can 
recall it, he would take for them $4,500.00. I told him that 
I was not in shape to handle them and was not Interested 
in it and then he asked me who might handle theiji. I gave 
him the names of two or three people but they dicj not seem 
to be able to handle them. Finally I told him I!knew an¬ 
other gentleman who sometimes handled papers! and that 

6—6482a 
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was Mr. St roman. Smith thought that he had met Stroman 
but was not certain about it and asked me to introduce him. 
I think I called Stroman to come to my office. They met 
and I don't remember the details of what occurred, whether 
I heard them negotiating or not, but anvwav later I under- 
stood that Mr. Stroman came to Washington to investigate 
with reference to discounting these notes or buving them. 
I was not interested in it, but a few days later Mr. Stroman 
asked me to endorse the paper. At that time, as I recall, 
I owed Mr. Stroman possibly $5,000 or $10,000. We had 
borrowed on a|. very friendly basis. He had endorsed for 
me and I had endorsed for him. At that time Stroman was 
looked upon as solvent. I endorsed the notes. I do not 
recall T signed one note higher up than on the other. It was 
an inadvertence. I paid no particular attention to it. I re¬ 
ceived nothing for endorsing the notes and was promised 
nothing. Mr. Stroman, as I understand, got the monev 
practically face value for the notes and the Kanawha Valley 

Bank sent the notes to the Montgomery* National Bank in a 

*■ * 

nearby town. When the notes came due Mr. and Mrs. Mc¬ 
Neill did not pay them nor take care of them. I began to 
get a little concerned about it and negotiations went on. Mr. 
McNeill claimed that his wife, being an accommodation en¬ 
dorser, would not be responsible for the payment of the 
notes, but upon I invest igat ion we were of a different opinion 
and the bank would not let Mrs. McNeill off the notes, and 
after 1 endorsed them the first time I was never off the notes 
because it finally turned out. except for Mr. and Mrs. 
49 McNeill’s responsibility, I was the only fellow that 
possibly had enough to pay the notes. The notes were 
carried at the Montgomery* National Bank until June or 
Julv, 1929, something like three vears. In the meantime 
the Montgomery National Bank employed Capt. Libby to 

collect and he collected some twentv-two hundred or twenty- 

• * 

three hundred dollars, got some smaller notes and possibly 
a check and turned the matter back to the Montgomery Na¬ 
tional Bank. In the meanwhile, the Montgomery National 
Bank got tired of fooling with it and charged it back to the 
Kanawha Valiev Bank. Tliev were made pavable it it. 

In the meantime I sav I was still endorser on the notes and 

* 

the notes came past due so much that it was kind of a side 
note that I would sign to keep the paper rather liquid. The 
last note given bv Mr. and Mrs. McNeill to the Kanawha 
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^ alley Bank, dated July 1, 1930, and introduced in evidence 
as Plaintiff’s Exhibit 7, is as follows: 

$2,000. Charleston, W. Va., Juhj 1,1930. 

i 

Ninety (90) days after date we promise to pay tq the order 
of the Kanawha Valley Bank, without offset 

Two Thousand and..no/l(to Dollars. 

Negotiable and payable at the Kanawha Valley Bank of 
Charleston, TV Va. 

Value received with interest from date. 

Due-. (Sgd.) CORA B. McbsEILL, 

No.-. (Sgd.) R. 11. McNEjLL.” 

(No endorsement.) 

This note is succeeded by the note upon whijch suit is 

endorsed 
lv certain 


brought. You will observe that that note is not 

bv the Kanawha Valiev Bank. 1 am not exact 
* • 

why that is not endorsed, but the note would be past due 

so much that I think they sort of held it there in connection 

with rathei’ a preliminary note of an obligation of mine. At 

the maturity of that note the note upon which suit was 

brought dated Oct. 1, 1930, payable in six months to A. A. 

ha Valiev 
•/ 

.ings with 


Lilly, for $2,000, was executed. After the Kanaw 
Bank decided it would not have anv further dea 

* i 

Mr. and Mrs. McNeill they compelled me to takcji over the 

McNeill indebtedness and this note was executed \o me and 

the $2,000 charged up to me, and I executed a note covering 

some other indebtedness and including $1,500 of Mr. Stro- 

man and some others, and I kept renewing and paying some 

from time to time. I. gave the bank a deed of trust on some 

property and also agreed that the proceeds of the Mc- 

50 Neill note that he owed me would be paid to liquidate 

mv indebtedness. While it was not strictly a collat- 
%• * 

oral note, it was the understanding between the bank and 
mvself that anv curtailments or pavments on this note that 
Mr. and Mrs. McNeill made would go to liquidate my indebt¬ 
edness if it had not been paid in the meantime. Plaintiff’s Ex¬ 
hibit 8, note bearing date of Oct. 28, 1934, in terras and fig¬ 
ures as follows, was introduced and received in evidence: 

(Here follows photolithograph of Plaintiff’s Exhibit 8, side 

folio 51.) 
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52 This is a renewal note of the various renewal notes 
in whiqh this $2,000 is, in part, covered. In paying 
the larger note I do not know how much of the McNeill note 
I paid or how much of the other—possibly a little over one- 
half. I owe a balance of $2,250 to the Kanawha Valley Bank, 
which includes some on the McNeill note. I renewed the 
note on the 27th of last month. I received no consideration 
for endorsing the McNeill notes from anvonc; on the con- 
trary, I paid the Montgomery National Bank for serv- 
52 ices that tlicv had rendered in trying to get this pav- 
ment, something like $700. Including cost of collec¬ 
tion, I will say it cost me $900, in addition to the $2,000 
herein sued upon. I have had various correspondence with 
Mr. McNeill with respect to this transaction. The first is 
dated Oct. 25, 1928, from Mr. McNeill to Mr. Lilly, which 
reads as follows: 

“I thank von for vours of the 23rd. 

For two weeks I have been on the eve of making a deal 

to sell some of the mortgage notes I have in West Virginia 

and borrow some monev on some others so as to make a 

* 

payment to Mr. Libby. I am sure I would close this within 

three or four davs if 1 did not have to leave Sundav night 

• • * 

for a week’s campaigning in Kentucky. I may anyhow. If 
I do, I will see Mr. Libbv at once. 

m/ 

I am absolutelv certain that we are going to work this 
out without a suit promptly.” 

Letter from Mr. McNeill to Mr. Lillv, dated December 
13,1928: 

“Mr. Libby has been pressing me daily on this old settle¬ 
ment and I have told him that I am able to make a sale of 
some of the West Virginia notes that would give me some 
cash so that I could make a substantial cash payment on this 
matter and I am practically certain that I will get this 
through this week, but it might take me a few days of next 
week. 

“I am dealing with a bunch of hard-boiled brokers and 
if they get the idea that I must accept their offer I can do 
no better. I am trying to bluff it through so as to make my 
sacrifice as little as possible. I hope you will authorize 
Libby to indulge me a little longer. 

“I am verv anxious not to have a Court controversy over 
^ % 

this matter and am confident it will be unnecessary if I am 
given a week or so more time to readjust it.” 
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Letter from Mr. Lillv to Mr. McNeill, dated December 
15,1928: ' | 

'‘I am in receipt of your favor of the 13th instant with 
reference to the above. 

“I explained to you T am not attorney for or ai|iy way in¬ 
terested or connected with the Montgomerv National Bank. 
I am, unfortunatelv, accommodation endorser fo^ vourself 
and wife, and of course am anxious that you pay the bank. 

“The bank, 1 understand, is insisting that Mr. Libby 
bring suit not later than Mondav. I shall be glad to talk to 
you with reference to the West Virginia timber! situation 
when I am in Washington, which I hope will be in the near 
future.” | 

Witness stated that while the letter said he was an accom¬ 
modation endorser for the McNeills that what he meant was 
accommodation endorser for Mr. Stroman. 

Letter from Mr. Lillv to Mr. McNeill, dated Februarv 
22,1929: 

“I am in receipt of your favor of the 21st instant, enclos¬ 
ing note undated and not made payable at any place, for 
$200.00, payable in sixty days, signed and endorsed by 
yourself. I am also in receipt of check for $55.00 payable 
to me as attornev. This you claim you desire td be in re- 
newal of the $250.00 note you owe the Montgomery National 
Bank, which is past due and protested.” 

54 I might sav in this connection that verv often Mr. 

McNeill would give small notes and then a larger note 
and would pay from time to time the small notes and so 
these small notes were part of the general indebtedness. 

“Before I noticed that the note was not dated and not 
made payable at any particular place, Mr. Stroman en¬ 
dorsed the note and I endorsed it as accommodation en¬ 
dorser. In the first place, I do not represent the Bank and 
have no interest in this transaction, except as accommoda¬ 
tion endorser on the other paper which you and jrour wife 
took up. 

“I am perfectly willing to be helpful, but it seems to me 

that an attorney of your standing would not senil a blank 

note like vou did. I herewith return the note with Mr. Stro- 
•> 

man’s and my endorsement marked out and also return the 
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check. I suggest whatever business you have in this regard, 

you do it direct with the Bank at Montgomery. 

“The original $250.00 note is in the Liberty National 

Bank in your city, and I hope you will take it up at once, 

as I feel sure Mr. Matthews is entirelv worn out with vour 

* * 

promises.” 


Letter from Mr. McXeill to Mr. Lillv, dated March 23, 
1929: 

“I have vours of the 18th and of course I know that the 
bank wants to get behind it the note matter and I am work¬ 
ing about 16 hours a dav to that end mvself. 

“When the present notes come due 1 feel sure a substan¬ 
tial curtail can be made and 1 am expecting to come down 
there and have a frank and full talk with you and the bank 
on tlie subject of an agreeable arrangement for the retire¬ 
ment of these notes bv gradual curtails and renewals so 
that the bank will be entirelv satisfied. 

“Since I must pay them out of my income I am sure the 
bank will see the situation and cooperate.” 

Letter from Mr. McXeill to Mr. Lillv, dated April 22, 
1929: 


“I am reallv unable to understand vour letter. I did not 
» % 

know that any note had come due and been protested. 

“1 have notice*'/ of a little note due at the Higgs Bank on 
the 6th of May which I am prepared to pay, $252.50, as per 
notice attached. I could pay it now if that makes any dif¬ 
ference. Please advise the bank. 

“As to the other larger notes I have been expecting to 
come there for the last three weeks on a matter where S. A. 
Moore owes me a judgment for $1,000, at which time I in¬ 
tended to have a full conference with you about the bank 

% 

item and arrange for its gradual payment. 1 still expect 
to be down there very soon and wish I might have your 
cooperation as far as possible in making collection of the 
Moore judgment which I could apply to this obliga¬ 
tion. 

55 “Please write me back fully so that I will know 

exactlv what is the trouble there and I will do mv 
* %• 

best to correct it. Also tell me if you could help me with 
the Moore judgment. It was taken by Lively & Stambaugh 
quite a time ago. I hear Moore is in desperate circum- 
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stances, but in view of the large amount of properties he 
has it looks like the judgment ought to be collectejd.” 

Letter from Mr. Lilly to Mr. McNeill, dated iApril 24, 
1929: 

“In reply to your letter of the 22nd instant, beg to ad- 


of April 
4th, 1929, 


vise that the small note I referred to in my letteij 
20th was in the amount of $200.00, dated February 
payable in sixty days at the Montgomery National Bank, 
Montgomery, West Virginia. 

“The same was due and protested on April oth. The 
Bank has had so much trouble relative to your papers that 
they compelled me personally to pay this note off, which I 
did. You wrote the bank to attach this note and draw on 
you on three days sight draft and have same presented 
about April 15th. Tliev sent the note to the Liberty Na- 
tional Bank, and on April 17th, the draft with attached note 
was returned. The amount of the note, protest fee, etc., is 
$204.00, and I would thank vou to let me have vour remit- 

■7 « « 

tance to cover same. 

“I note that vou sav vou will take care of the $252.50 note 
at the Riggs National Bank due on Mav 6th, and sincerely 

C? C7 v 7 m/ 

hope you will do so. After the two above mentioned notes 
are taken care of, there is another note in the amount of 
$3,000.00 which I think is due the first davs in ,tune and 
which is also to be paid at that time.” 

Letter from Mr. Lilly to Mr. McNeill, dated April 20, 
1929: 


and sur- 
make no 
they be- 


4 ‘The Montgomery National Bank is distressed 
prised at the fact that you and your wife seem to 
effort whatever to take care of your notes when 
come due. 

“You have written that vou wanted some added consid- 
eration in the payment, but being a lawyer as youlare, you 
know you will be in poor grace to ask for any adde^ consid 


eration with vou both utterly failing to take carei 


of your 
It looks 


paper when due, and allowing it to go to protest, 
to me, as accommodation endorser, that you do ncjt intend 
or try to take care of your obligations. May I suggest that 
you pay the note that went to protest a few days since at 
once. 
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4 ‘You are going to force immediate suit or suits for the 
collection of this paper when due. I regret to write you 
plainly, but you must appreciate this situation. In the 
meantime I would like to know definitely whv you disregard 
your obligations with reference to these notes.’’ 

Letter from Mr. McXeill to Mr. Lilly, dated May 8, 1929: 

“I send vou herewith mv note for $200.00 and check for 
$54.50 to pav note of mv wife and mvself due Mav 6th. I 
will pay this new note of $200.00 when it comes due on the 
21st of Mav. In the meantime vou mav hold the old note. 

“I could not arrange this in time to respond to your re¬ 
quest in your recent letter. 

56 “Kindly drop me a line stating when the $3,000.00 
note matures. I must talk this over with Mrs. Mc¬ 
Xeill and satisfy her about it and arrange in some wav 
also to satisfy the bank there by a payment and renewal. 

‘‘Thanking you for your cooperation in this matter and 
assuring vou that we will have the whole matter behind us 
in a few months, I am,” 

Letter from Mr. Lilly to Mr. McXeill, dated May 16,1929: 

“We are in receipt of your favor of May 8, enclosing 
check for $54.50, part payment on the note of yourself and 
wife in the amount of $250.00, due on the 6th day of this 
month. 

“The Bank Refused to accept any renewal and forced 
me to pav the same, which distressed me right much finan- 
daily. 1 am applying the $54.50 on the note and under¬ 
stand you will send check to pay the balance thereof, in¬ 
cluding interest on the 21st dav of this month. Please be 
good enough to do this, as it is imperative that I get the 
monev to take care of the situation I am herewith return- 
ing note which you sent as renewal. 

“The $3,000.00 note of yourself and wife will be due, as 
I understand, oil June the 6th, and I do not believe the Bank 
will carry it any further. Please make a special effort to 
see if you cannot pay the entire amount.” 


Letter from Mr. McXeill to Mr. Lilly, dated May 28,1929: 

“1 am sending vou herewith $100.00 on account of bal- 
ance of $250.00 note which you advised me under date of 
May 16th you were taking up. 
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4 ‘On the 6th of June I hope you can arrange the? following 
for me: I will pay the balance of $250.00 note a^id interest 
and I will arrange, if agreeable to the bank, to pay $250.00 
and accrued interest on the $3,000 note upon it4 being re¬ 
newed for a period of sixty days, at which time I can pay 
at least $250.00 additional. Of course, Mrs. McNeill will 
sign this note. 

^ i 

“I have assured vou and the bank that every dollar of 
the note referred to and in addition $2,500.00 ot the pay¬ 
ments which I have made represents absolute loss because of 
the operations of Mr. Smith and associates. Nevertheless, 
I am going to work out of the proposition in the long run, 
I think, and I do not want anybody to take a loss which 
can be helped and I do not want to raise any issue in this 
matter if I can get reasonable cooperation. 

“If you find it necessary that I do so I will come down 
there and talk it over personally with your banjv.” 


Letter of Mr. Lilly to Mr. McNeill, dated May 31, 1929: 

“I acknowledge receipt of your favor of the 28th instant, 
together with check for $100.0U applying on t|ie $252.50 
note, which was due on the 6th day of this montlt. 

“I do not see how yourself and Mrs. McNeill can expect 
the consideration vou desire from the Bank, when vour 
paper is taken care of in such an indefinite way. I 
57 sincerely hope that you can send another check by 
return mail, closing out the $250.00 note^ and that 
you will make a special effort to make a substantial payment 
on the $3,000.00 note. 

“As to the equities in the notes referred to, and the 
amount of benefit derived bv vou and vour wife, I do not 
feel that this can be a matter of concern at this 
frankly speaking, if there is to be any action in 
that matter, the sooner the bank knows it and I k; 
sooner the matter can be brought to a final conclusion. 

“While you and your wife never had any equities, so far 
as the bank or writer is concerned, yet we understand that 
these matters were worked out and eliminated! when the 
new notes were given. I sincerely hope you wijll not em 
barass the situation bv such references. 

“Please send check by return mail to cover tjie balance 
of small note.” 


time, but 
regard to 
low it, the 
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Letter dated June 11,1929, from Mr. McNeill to Mr. Lilly: 

“I herewith send vou note of Mrs. McNeill and mvself 

• « 

for $2,750, together with check for $295 to pay curtail and 
interest on previous note. 

“Under all the circumstances I am willing to meet the 
bank’s views about the interest rate on this note so that it 
will bear 8%. This will make the Bank satisfied and while 
it will cost us more the time is worth it.” 

Witness stated that part of the time the bank charged 
Mr. McNeill 8% but that when witness took care of it he 
paid the bank 8% if it went through his hands. 

Letter from Mr. Lilly to Mr. McNeill, dated June 13, 
1929: 

‘‘I am in receipt of your letter of the 10th instant, which 
is a reply to my letter to you of June 6th. Your ninety day 
note bearing interest at 6% in the amount of $3,000 was due 
on June 6th. 

I had arranged with Mr. Matthews to renew this note, as 
advised in my letter of the 6th. Up to the present time, 
there has not been a note that you have given, either in large 
or small amounts, that has been taken care of either by re¬ 
newal or payment on the due date, but all your paper is 
continuously allowed to go to protest. No doubt your ex¬ 
perience has been such with banks in general to know the 
feeling they have where paper is not taken care of promptly 
on the due date. I have a letter from Mr. Matthews dated 
the 12th wherein he now says he will not be bothered with 
your paper any longer, as the same has not been promptly 
taken care of and that he is disgusted with the whole busi¬ 
ness. 

‘‘It seems that anv business man would make some ar- 

•* 

rangements to take care of his paper without continuously 
allowing it to go to protest, thereby embarrassing all par¬ 
ties concerned., I had arranged to renew the $2,750 note 
for sixty days, you to send your check for the accumulated 
interest in the amount of $40.00 together with $1.40 protest 
fee. The note to be dated on June 6th, maturity date 
58 of the old note and your check for discount on the 
renewal at the rate of 8%. This all should have 
been done before this note was protested on June 6th. 
Whether or not I can, by making a trip to see Mr. Matthews, 
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prevail on him to carry this as outlined in my previous 
letter, 1 do not know, but I know if the renewal and the 
money for past due interest can discount on the note had 
come forward promptly, that the same could ihave been 
done. 

‘‘Will you immediately get this renewal together with 
check for past due interest, protest fee and discount on 
the sixty day note, to me, and if I am successful in having 
Mr. Matthews handle this, will vou see to it that vour 
paper is not allowed to go to protest in the future, and are 
taken care of on the due date.” j 

Letter from Mr. Lilly to Mr. McNeill, dated Jullv 11,1929: 

’ i - ’ 

i 

‘‘I enclose you herewith three notes, in the following 
amounts: $200.00, $250.00 and $3,000.00. The two small 
notes have been paid in full, and the $3,000 note has been 
renewed with a curtailment of $250.00. 

“The $2,750.00 note you sent I had worked our arrange¬ 
ments with the Montgomery National Bank for another 
renewal, but you allowed the same to go to protest, and 

when you finally sent in the renewal the bank would not 
* * 

accept it. The Kanawha Valiev Bank of this citv had the 
$3,000, note for collection, which had been sent them by the 
Montgomery National Bank, and insisted upon my paying 
the same. I went over the matter fully with th4 Kanawha 
Valley Bank, and understood, or was lead to bblieve, that 
if I paid the note at the bank, that it would within the next 
few da vs handle vour renewal note and discount the same 

* * i 

for me. Up to this time I have been unable to have the 
Kanawha Valley Bank handle the note, and I am now of 
the opinion that it will not do so. It has placed me in an 
embarrassing place, and while this renewal note c(f $2,750.00 
is not due, I would greatly appreciate it if you would ar¬ 
range to take this up, as I do not believe you want to see me 
placed in this position.” 

Letter from Mr. McNeill to Mr. Lilly, dated August 5, 
1929: 

“Probably I should have answered your letter of July 11 
sooner, but there was really nothing to say beyond what I 
have said in my previous correspondence. 

“The wav I look at it, what I have been able to do in view 
of my recent bad luck has been remarkable and I am quite 
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proud of it, although you seem discontented. I have ac¬ 
complished what I have been working about 14 hours a day 
for the last two years without a vacation, and by keeping 
this up six months or a year longer I will owe nobody. All 
I want from you and the Bank is patience. 

“Please give me ten davs’ notice in advance of the matur- 
itv of the $2,750.00 note and I will do the verv best I can on 
it at that time.” 


59 Letter to Mr. McNeill from Mr. Lilly, dated August 
14, 1929: 


“I acknowledge receipt of your favor of the 5th instant. 

“I regret that you apparently did not receive as much 
money out of your notes as you expected, but feel in no 
wav to blame mvself in that regard. The criticisms or sug- 
gestions I made to vou with reference to tlie wav vou were 
taking care of the rest of the indebtedness was that if vou 
would have looked after the note at the time I suggested, 
and before it was protested, I think I could have had the 
bank to help carry it along, but you did not do this, and 
the fact is, all of your notes have not been given attention 


in the proper time, which tends to put you in poor grace 
with the bank and to exhaust its patience. 

”1 am willing to give you and your wife an opportunity 
to pay this note by reasonable curtailments, but my finan¬ 
cial resources are very limited and I shall expect you to 
make regular and substantial curtailments at each renewal. 

“The last note vou gave was to have been for sixtv davs, 
and notwithstanding that vou understood the same, vou 
sent the note for ninety days. The note will be due Sep¬ 
tember, and I shall expect a substantial curtailment and 
your prompt renewal for sixty days.” 


Letter from Mr. McNeill to Mr. Lilly, dated September 
1, 1929: 


“Mrs. McNeill is in North Carolina, but will be here 
Saturday and I hope by that time to have the cash to send 
you $305. and a new note for $2,500.00. Please explain to 
the bank. This is absolutelv the best that I can do. 

Yours very truly, 

R. H. McNeill. 


“P. S. This and a few other things have kept me here 
all summer without a vacation. But I'll have it behind me 
in 12 months sure. ’ 9 
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Letter from Mr. Lillv to Mr. McNeill, dated September 

3, 1929: 

I 

“I am in receipt of your favor of the 1st intetant and 
note that you will not be able to renew note of yourself and 
wife and curtail the same until Saturday, the Till of this 
month, after the due date of the note. 

“I regret this as it will require protest and leave the 
bank unhappy as no note has ever been renewed or paid 
when due. I will advise the bank and do the best I can and 
hope to receive a check and renewal at the time indicated 

in vour letter. ” 

* 

i 

Letter from Mr. McNeill to Mr. Lillv, dated December 

4, 1929: 

“I have expected for three or four weeks to get two fees 
from the government which would enable me to chrtail mv 
note as you and I both expected I would do on ]J)ecember 
3rd. Both of these fees are due by the government and 
have been ordered paid by the Court, but I liavt not re¬ 
ceived either of them. Todav I went to the Veteirans Bu- 
reau for the third time with my war paint on j and am 
assured that I will have them both before January 1st 
absolutely. 

60 11 May I suggest that you get up two notes! to cover 

the amount of your note, one for $2,250 due! 90 days 
from December 3rd and one for $250 due January 3rd, 
which 1 assure you will be paid and I will immediately send 
the interest check $37.50. 

“Thanking vou for this consideration which I thist will 
be agreeable to the bank, I am,” 

Letter from Mr. Lillv to Mr. McNeill, dated 
11,1929: 

“I am in receipt of your favor of December (4th and 
would have answered sooner, but have been ill, and out of 
the office for some days. 

“I regret that you are not in position to take care of 
this matter at this time, as the notes have been dragging 
for quite a period of time. However, I am enclosing you 
one note in amount of $2,500 payable in ninety days from 
December 3rd, which please sign and have your wife sign. 
Also, enclose your note in amount of $250, payable in one 
month from date, which please sign and have yopr wife 
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sign, and return both of the notes to me as soon as possible. 

“The interest due on your last renewal of the $2,500 note 
is $50.00 instead of $37.50, as you are paying interest at 
the rate of eight per cent. Therefore, please send me your 
check for $5Q.OO, which will pay accrued interest on these 
notes up to December 3rd, 1929. 

“Thanking vou to give this matter vour immediate atten- 
tion, I am,” 

The note in suit bears date of October 1st, 1930. 

On July 2nd, witness wired Mr. McNeill as follows: 

“Have been out of town. Note of yours and wife $2,150 
past due since June 1st. Bank raising thunder. Must send 
curtailment renewal and interest at once. Bank and my¬ 
self surprised at your inattention. Wire me at once. 1 ” 


Letter of Julv 3, 1930 from Mr. Lillv to Mr. McNeill: 

“I am in receipt of a letter of yesterday from K. A. Thomas 

of vour office, in answer to mv telegram to vou, saving that 

vou will be in’ North Carolina for a week or ten davs. 

% * 

“I do not desire to be harsh in this statement, but for a 
professional and business man like you are, I have never 
had as unsatisfactorv dealings in mv life. I have tried to 
show you every possible courtesy, have made the very best 
efforts with the bank, and I cannot recall, at any time, you 
ever curtailed or renewed any note as you agreed. I am 
very often unable to pay notes, but I always make it a 
point to curtail and renew, and to renew when due. 

“The bank is of the opinion, and I concur, that it seems 
you do not appreciate any effort to extend you and your 
wife any courtesies, but that you get worse, if possible, as 
to this paper, continuously. 

“It seems that nothing else will do but to bring suit and 

if you do not attend to this paper immediately, the same 

will be done without further notice. After your paper is 

one month old it does not help much to get the report 

61 that vou are out of the State for a week or ten davs. 

* * 

“I want you to be frank in this matter and to ad¬ 
vise bv wire vour intentions.” 


Letter dated July 22, 1930 from Mr. McNeill to Mr. Lilly: 

“I enclose herewith $2,000 renewal note and check for 
$57.33 to cover interest and $45.00 draft to cover curtail¬ 
ment. 
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“I hope you will induce your friends to accept jtliis as it 
is absolutely the best I can do until I make sopie better 
financial arrangements. 

“I have just returned from atrip to my home district in 
North Carolina where 1 spent two weeks trying cases 


against the United States government. I won fi\ 


e out of 


six verdicts, and will return there where 1 expect) to have 
the same luck in the trial of eight or ten more cai-jes. The 
month’s work should mean that I will collect in fe^s within 
the next two or three months between three and fbur'thou¬ 
sand dollars cash besides monthly payments to ihyself of 
$25.00 for the next ten years. I have built up a widespread 
practice in this particular line of work, and am counting on 
it to clean up all the fool obligations I made during boom 
times.” 

Letter from Mr. Lilly to Mr. McNeill, dated July 26,1930: 

“1 am in receipt of your favor of the 22nd enclosing 
check for $57.33 and sight draft of $150 bearing date of 
July 23, 1930, payable 45 days after date, to Harris & Vose, 
Southern Building, Washington, D. C., and note of ^ourself 
and wife for $2,000 bearing date of July 1st, 1930, j payable 
in 90 days, with interest from date. 

“The Bank was disappointed in not receiving a substan¬ 
tial curtailment and is holding the note of yourself and 
wife for $2,150 until the sight draft of $150 is paid, at which 
time the $2,000 note will be accepted and the note qf $2,150 
canceled and returned to you. 

“I am glad to know you are making money in yoiir prac¬ 
tice and that vou were successful in the Federal (Jourt in 
North Carolina. I sincerely hope that you will bei able to 
take care of your paper in the future better than ybu have 
in the past, and that you may soon be able to pay the entire 
amount.” 

Letter from Mr. McNeill to Mr. Lilly, dated September 
10,1930: 

“You will scold me again no doubt because I did \iot pay 
the $150.00 draft. I have two reasons for not pacing it, 
but only need to mention one. 1. When the draft got here 
I did not have the money to take it up. 

47 1 had the promise of a payment on the first of the month 
sufficient to protect this matter, but was disappointed. I 
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am enclosing my check for $50.00 and another for $100.00, 

the first dated presented, and the other the 10th of October, 

when I will have the funds. 1 earnestly hope this will be 

satisfactorv to vou and the bank. 

•> » 

‘‘Lawyers here generally are facing this year with doubt. 
My own business, 1 am glad to say, looks as though it will 
be fairly satisfactory. I hope yours is more than that 
splendid.” 


62 Letter from Mr. Lilly to Mr. McNeill, dated Sep¬ 
tember 19, 1930: 

“I am in receipt of your favor of the 10th advising draft 
for $150.00 was not paid, and enclosing check for $50.00 
dated September 10tli, and check of $100.00 dated October 
10th. 1 deposited the $50.00 check, and will expect you to 
meet the $100.00 check when presented. 

“I verv much regret that vou did not take care of draft, 
but I am doing my best with the bank. I shall expect the 
$100 check to be taken care of.” 


Letter from Mr. Lillv to Mr. McNeill, dated October 27, 
1930: 

“Your note of $2,000 has been past due since September 
28, 1930, and we have heard nothing from you with regard 
to the same. 

“Please forward us substantial curtailment and renewal 
note signed bv vou and vour wife for the balance. The 
curtailment must be a large amount as the Bank is in bad 
humor over the paper being past due and are not going to 
handle the note again, unless we can make curtailment that 
will justify the same.” 

Letter fromi Mr. McNeill to Mr. Lilly, dated November 
11,1930: 

“l r ours of the 27th received. It came while I was out of 
town. 

“I must be perfectly frank with you and say for the time 
being, I think for onlv a week or so, I am unable to do anv- 
thing with respect to the note, but I will be able to take 
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it up with a reasonable curtail again within a week or so 
and will advise you promptly.” 

Letter from Mr. Lilly to Mr. McNeill, dated December 
3, 1930: 

“I was seriously disappointed in not getting toj see you 
and getting a response in the way of letter or monjey while 
I was in Washington. I went to Washington for jthe pur¬ 
pose of instituting suit against you and your wife under 
the direction of the bank here, and am constrainedj to state 
that if you do not make substantial payment by retiirn mail 
or at least in the next week and renew the note, 1 ajm going 
to have suit instituted immediately. The trouble I jthink in 


this matter is that you take care of every other obligation 
first and let this drag. If you will look over the correspond¬ 
ence and the length of time this and other notes have run, 
you certainly should have no kick as to the opportunities 
that have been given you to pay this indebtedness. Of 
course, it will entail added expense to me, which I regret, 
but this thing cannot go along indefinitely.” 

o o o * 

Letter from Mr. Lilly to Mr. McNeill dated December 
17, 1930: 

“We have not heard from you since draft with i^gard to 
the payment of the note you and your wife owe. Yjour sec¬ 
retary, apparently with the view of stalling for tune, ad¬ 
vised that vou would take care of this note on your return 
from Kentucky and asked for the amount thereof 
63 with interest. The note you gave July 1, 1930, in the 
amount of $2,000 has been past due since October 1st, 
and as the note is interest bearing from date at the rate of 
8%, the total amount of the note and interest to January 
1st, 1931, is $2,066.67, for which we will thank you to send 
check by return mail. j 

“It appears that we are going to be forced to institute 
legal proceedings to collect this note, which we regret, but 
vou leave no other course open to us. Answer this letter 
at once.” 


8—6482a 
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Letter from Mr. McNeill to Mr. Lillv dated December 
27, 1930: 

“After entirely too much delay I send you herewith note 
which I trust, will relieve the situation temporarily.” 


Letter from Mr. Lillv to Mr. McNeill, dated January 
13, 1931: 

“I very much fear that I am going to be forced to enter 
suit on the note of yourself and wife, and if this is done I 
am sure that the bank would not agree to any adjustment. 
Can’t you send check by return mail to relieve this em¬ 
barrassing situation?” 


Letter from Mr. Lilly to Mr. McNeill, dated February 
2,1931: 

“I am in receipt of your letter of the 28th advising that 
you cannot make curtailment on the note, but that the next 
maturity date you will be able to pay .$250 thereon. I know 
this will be very unsatisfactory with the bank, but I shall 
see it and seq if I can get it to refrain from having suit 
brought. 

“As you will see, it has been very little curtailment vou 
have made lately. 

“I did not go to Washington last Wednesday, as I had 
expected.” 

“Please keep the importance of this note before you, 
and if possible, as above indicated, 1 will compose the situa¬ 
tion for the immediate time.” 


Witness stated that the proceeds were to go to liquidate 
the interest as he had heretofore stated. 

Witness stated that the sum of $66.67 paid the interest 
on the note in suit up to January 1st, 1931; that at 6 ( /c in¬ 
terest $320.00 had been paid on same by Mr. McNeill, leav¬ 
ing a balance due of $2,160.00. 


64 Cross-examination. 

With respect to the $2,000 note held by the Kana¬ 
wha Valley Bank at the time the note in suit was given to 
witness, witness stated with respect to his not endorsing 
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same and his not being bound on the said note held by the 
Kanawha Valley Bank, that the note speaks for itself: “I 
stated, as 1 recall, that the bank had some temporary note 
of myself to take the place of that note which was non- 
liquidated, that was past due for quite a while!.” With 
respect to the $2,000 note held by the Kanawha Vajlley Bank 
witness admitted that Mr. Stroman was not boi^nd on it, 
nor was Mr. Smith bound on it. Witness stated tljat he felt 
morally bound. With respect to the time of takijig up the 
$2,000 note from the Kanawha Valley Bank witness stated 
that his memory was rather indefinite; that this paper 
came from the Montgomery National Bank to the [Kanawha 
Valiev Bank along in June or Julv, the vear before; then 
Mr. and Mrs. McNeill made the notes payable to the Kana¬ 
wha Bank and those notes would be past due and 1 gave a 
note. I do not know whether Mr. Stroman was on it at 
that time or not, but later they decided his endorsement was 
not very good and i gave a note for a corresponding amount 
to take care of that note vou have in vour hands in order 

•r 

to keep the note liquid in the funds in the bank. I don’t 
know the date of the note I gave. 1 gave various notes. 
I was bound on every note except this $2,000 one. I had 
given a note to take care of that. 


Bv the Court: There is no doubt that he is not an en- 
dorser on that note; he has explained he felt, himself 
morallv bound but was not legally bound on that note. 

Witness stated that he felt that he was bound on all of 
the notes. I had not noticed until a few davs age that my 
name did not appear on the $2,000 note as an endorser. I 
am not attorney for the Kanawha Valley Bank. I received 
the note sued on possibly a month or two after tie $2,000 
note was due but dated back. The note given took up the 
$2,000 note. The bank had the note. With respejet to the 
correspondence with Mr. McNeill from tim£ to time 
65 after the date this suit was filed, it was the bank 
which was making the demands on the not^ payable 
to myself because I had agreed to take the proceeds. The 
bank refused to take any renewal and charged the: note up 
to me. The bank held a $2,000 note and I held a $2,000 note. 
The bank’s $2,000 note had been paid. The note to the 
Kanawha Valley Bank does not apparently state any in- 
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terest rate, but the note to me states same to be 6/7. With 
respect to witness' testimony regarding the check for $66.67, 
that paid the t interest on the note held by him up to January 
1, 1930. Witness stated that some was paid on the Kana¬ 
wha Bank note; there was three months interest and $6.67 
of it went to the Kanawha Bank and not for my note. Mr. 
Stroman and I endorsed to some extent for each other. If 
I stated that I was still an endorser on the note held bv the 
Kanawha Valley Bank, I did not mean that. I owe, as a 
direct obligation $2,250.00, which was renewed the 27th of 
last month, which, in part, represents the McNeills’ in¬ 
debtedness. Whatever interest payments I received, 
whether 6% or 8% I paid to Kanawha Valley Bank. 

Upon being shown note dated December 3rd, 1929, pay¬ 
able to the order of Robert II. McNeill, made by Cora B. 
McNeill, upoii which was introduced in evidence as Defen¬ 
dants' Exhibit 14, witness stated that he was apparently 
not an endorser on that note either. Upon being asked the 
amount due the Kanawha Valiev Bank now on Mr. McNeill’s 
$2,000 note, witness stated that he could not segregate the 
amount, that he could not tell. He stated that he owed a 
combination of indebtedness, that lie gave a note for several 
thousand dollars and had paid it down to $2,250.00. 
Roughly speaking, if the indebtedness were pro-rated Mr. 
McNeill's would be about one-half. 


Robert H. McNeill, defendant, testified as follows: 

R ed i r ect ex am inat ion. 

Upon being shown Defendants’ Exhibit 14, witness stated 
that that note was part of the $6,000 obligation or two 
$3,000 notes. The note in the following terms was received 
in evidence: 


(Here follows photograph of Defendants’ Exhibit 14, side 

folio 66.) 

67 With respect to the note dated July 1, 1930, Plain¬ 
tiff's Exhibit 7, in terms and figures as follows: 

“$2,000. Charleston, W. Va. July 1, 1930. 

Ninety (90) days after date we promise to pay to the 
order of the Kanawha Valley Bank without offset 

Two Thousand and.no/100 Dollars, 
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Negotiable and payable at the Kanawha Valle^ Bank of 
Charleston, W. Va. j 

Value received with interest from date. 

(Sgd.) CORA B. McXEILL, 

(Sgd.) R. H. McNEILL. 

Due-. 

No.-. 

(No endorsement.) 

68 Witness stated that it was not returned to him 
after he gave the note in suit to the plaintiff. Wit¬ 
ness stated that the above note was not sent to jhim. He 
does not know about same being deliberatelv withheld but 
savs he is stating facts. Witness stated that the note was 
not marked paid and is now an outstanding obligation on its 

face. Witness stated that he wants to testifv than the onlv 

* %/ 

consideration that he ever could have got from General 
Lilly was the return of that note. That he did not owe 

General Lillv anvthing. 

1 

Whereupon upon the introduction of the above! evidence 
the plaintiff moved for a directed verdict in his favor. The 
defendants moved also for a directed verdict in their favor, 
as well as for a directed verdict on their counter-claim in 
the amount of $822.54. Whereupon, after arguments of 
counsel, the Court granted the motion made on behalf of 
plaintiff and denied the motions made on behalf 6f the de¬ 
fendants, to which exceptions were duly taken. 

The foregoing is the substance of all of the testimony 
bearing upon the exceptions herein reserved on behalf of 
defendants. 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the court, and because the matters and things 
hereinbefore recited are not matters of record, in order to 
make the same a part of the record herein, which is hereby 
ordered, so that the defendants may have their case re¬ 
viewed on appeal, the defendants, by their attorneys, move 
the court to sign and seal this, their bill of exceptions, to 
have the same force and effect as if each and every one of 
said exceptions had been separately signed and sealed, 
which motion is granted by the Court; and thereupon the 
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defendant tenders this, his bill of exceptions, and requests 
the Court to sign and seal the same, which is accordingly 
done, now for then, this 20 dav of April, 1935. 

, ALFRED A. WHEAT, 

Chief Justice. 

Approved. 

HERBERT S. WARD. 

GEORGE H. McXEILL, 

Attorneys for Defendants. 

BIOX B. SIBLY, 

Attorney for Plant tiff. 
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IN THE 


®mteb States Court of gp^eals 
for tf)e ©istrict of Columbia 

April Term, 1935 I 


No. 6482 


R. 14. McNeill and Cora B. McNeili 

Appellants 

vs. 

A. A. Lilly 

Appellee 


BRIEF OF APPELLANTS 


STATEMENT OF THE CASE 


Suit was brought by A. A. Lilly on an un 


note of defendants for $2,000 dated October 1st, 1930, 


payable six months after date to A. A. Lil 


indorsed 


This 


note was claimed by plaintiff to be one of a jseries of 
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renewal notes of an original transaction comprising 
two $3,000 notes (Record p. 14 and 15) executed by the 
defendant R. H. McNeill, payable to himself, and en¬ 
dorsed by R. 1,1. McNeill, Cora B. McNeill, S. M. Smith, 
the plaintiff A. A. Lilly, and E. P. Stroman. The de¬ 
fendants claimed that the note was not a valid renewal 
of previous notes, was without consideration, was 
usurious and was not due. 


44 For further defense to said declaration, the 
defendants say that the plaintiff at all times knew 
that the $2,000 note, which he holds, was not a 
valid obligation: that the same had been fullv 
paid, and that an amount in excess of its face 
value, equal to at least $600.00, on account of ex¬ 
cess interest, usury and illegal bonus, had been 
wrongfully charged and collected from these de¬ 
fendants, and that the note itself represented no 
consideration from the plaintiff, or any one else, 
to the defendants, and defendants say that said 
note was not delivered, as alleged by the plaintiff, 
to him for value before maturity, nor has the 
plaintiff paid value therefor, without notice of the 
defects and infirmities in said note herein alleged 
to exist, but that on the other hand, the plaintiff 
took and holds the same subject to the infirmities 
aforesaid, and with knowledge that said note was 
executed without consideration and is not due by 
these defendants, or either of them, and that the 


same was executed subject to the right of these de¬ 
fendants to claim and assert the equities herein 
set out.” (Record pages 4 and 5). 


For a full understanding of subsequent renewal 


notes the Court’s attention is directed to Record p. 
26. which discloses renewal note dated December 3, 
1929, and Record p. 27 which discloses note dated July 


3 


notes of 

December 3, 1929, and July 1, 1930, respectively are 
herein set out. 

$2250.00 Charleston, W. Ya., Decembe r 3, 1929 
Ninety (90) days after date we promise i:o pay to 
the order of R. H. McNeill, without offset, 

Two thousand & Two Hundred & Fifty arid no/100 
Dollars Negotiable and payable at The Kanawha 
Valley Bank of Charleston, AY. Ya. Value re¬ 
ceived with interest. 

(Sgd.) Cora B. McNeill. 

3212 Garlield St.” 

Due. 

No... 

Endorsed: “R. H. McNeill.” 

$2000.00 Charleston, \Y. Ya., July 1, 1930 

Ninety (90) days after date we promise to pay 
to the order of The Kanawha Valley Bank, with¬ 
out offset Two Thousand and. 

no/100 Dollars. Negotiable and payable at The 
Kanawha Valley Bank of Charleston, W. Ya. 
Value received with interest from date. 

(Sgd) Cora B. McNeill, 
(Sgd) R. H. McNeill.” 

Due. 


(No endorsement) 

Tt is to be noted that on neither of the above notes 
do the endorsements of the plaintiff A. A. Lilly ap¬ 
pear. 

Defendants denv that tliev were indebted on the 
note in suit for the reason, among other things, that 
there was no consideration given by plaintiff therefor 
and because plaintiff was on notice of and a party to 


1, 1930. For the convenience of the Court the 
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usury in the original transaction, that is to say, the 
two $3,000 notes (R. p. 14 and 15) of which the note 
sued on was a wrongful and erroneous renewal of 
same. 

As will be noted from the Record, the note immedi¬ 
ately preceding the note in suit (R. p. 27) was made 
negotiable and payable to and at The Kanawha Valley 
Bank. This note bears no endorsement from the bank 
to the plaintiff, nor does it bear the plaintiff’s signa¬ 
ture as endorsee, yet plaintiff states that he felt him¬ 
self morally bound to pay this obligation, and did, in 
fact, give his note to cover this obligation and other 
obligations which he owed to the bank. He gave no 
particulars as to what items his note covered. The 
bank on the other hand, through the testimony of its 
former cashier, Mr. Drumhellar, states that this note 
of July 1, 1930, was turned over to the plaintiff , A. A. 
Lilly for collection and that the Bank did not consider 
the note paid, but simply held the plaintiff A. A. 
Lillv’s note as a sort of subsidiary obligation, what- 
ever payments made on the note in suit to Lilly would 
be credited on the note of his held by the Kanawha 
Valley Bank. (R. p. 36). 

The record i|s replete with facts showing that it was 
the Bank (Kanawha Valley) which was claiming, and, 
on the record, entitled to claim, recovery on the $2,- 
000 note and not the plaintiff Lilly. That statement 
applies both as to the note of July 1, 1930, payable to 
the order of the Kanawha Valley Bank, and, so far as 
the record shows, also to the $2,000 note herein sued 
upon. 

On October 27, 1930, plaintiff, not for himself, but 
as attorney for the holding hank, wrote the defendant 
R. H. McNeill demanding payment of the $2,000 in be- 


am sure 
nt.” (R. 


half of “the bank” (R. p. 27). On Decembei* 3, 1930, 
plaintiff “under direction of the bank here” again 
wrote the defendant R. H. McNeill, on behalf of the 
bank, and threatened to institute suit immediately. (R. 
p. 57). 

On December 17, 1930, plaintiff, in a lettcir to the 
defendant R. II. McNeill, refers to note of July 1, 1930, 
in the amount of $2,000 past due since October 1st, 
(this is the above Kanawha Bank note) ai}d again 
threatens suit, and says if suit is entered, “1 
that the hank would not agree to any adjusting 
p. 58). 

On February 2, 1931, plaintiff wrote the defendant 
R. H. McNeill that a renewal, without curtail, “will 
be very unsatisfactory with the bank." (R. p. 5S). 

All the time the plaintiff was acting for the bank 
just as the witness Drumhellar, its Cashier, testified. 
(R. p. 35). 

Plaintiff testified he felt morally bound (R. p. 59) 
but not ley ally bound on this $2,000 because he was 
endorser on the original $6,000 in notes, although both 
the $2,000 note, dated July 1, 1930, and the prior note 
of December 3, 1929, for $2250, given said bank, in 
part renewal of said $6,000 in notes, show all the en¬ 
dorsers of the original $6,000 in notes eliminated from 
the subsequent notes and thereby released by the Kan¬ 
awha Valiev Bank. Neither of said endorsers Were on 
•/ 

said $2,000 and $2,250 notes, the immediate predeces¬ 
sors of the note sued on. 

Drumhellar, formerly Cashier of the Kjanawha 
Valiev Bank, savs: 

“That the Kanawha Valley Bank surrendered 
its possession of that note and turned it bver to 
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General Lilly (plaintiff) as our agent to collect 
it.” (R. p. 35) 

Suit was filed January 27, 1932. 

m 

On February 25, 1932, plaintiff wrote the defendant 
R. H. McNeill: 


“The Bank is very insistent but I will do my 
best to compose it until the middle of March, or 
the 1st of April. . . (R. p. 28). 

On April 2, 1932, plaintiff wrote said defendant: 

“I finally got the bank to forego taking judg¬ 
ment and making collection. . . .” (R. p. 28). 

On May 7, 1932, plaintiff wrote said defendant: 

“The Bank will not permit further forbearance. 

. . .” (R. p. 28). 

These demands all related to the note of July 1, 
1930, which was outstanding when the suit at bar on 
the note dated October 1, 1930 was filed and heard. 


ARGUM EXT 


Appellants feel that all of the assignments of error 
can be covered under three general arguments: 

(1) There was no consideration for the note in suit 
because of the fact that there were at the time of 
* bringing this suit on the 27th day of January, 1932, 
two outstanding notes each in the amount of $2,000, 
the one in suit and the one dated July 1, 1930, held by 
the Kanawha Valley Bank, which was a valid and sub- 


listing obligation on its face and which had 


canceled or returned to the defendants. Thai the only 


not been 


a return 
returned, 


consideration for the note sued on was to be! 
of the note of July 1, 1930, which was never 
therefore the note sued on was without consideration. 

I 

(2) That the plaintiff Lilly participated iij and was 

so emmeshed in the usury which tainted the original 
transaction that he is bound bv the usuryj inherent 
therein. j 

i 

(3) That the plaintiff Lilly was a volunteer in tak¬ 
ing up (assuming for the purpose of argument only 
that he did so take up) the $2,000 note date! July 1, 
1930. 


Argument on Point No. 1 . 


Absence or failure of consideration is matter of de¬ 
fense against any person not a holder in due course. 

McReynolds vs. National Woodworking Co.j58, App. 
I). C. 197. 

When all the evidence adduced at the trid 
the effect that there was no consideration, 
sumption of a valuable consideration would 
rant submitting the case to the jury, but tl 
should direct a verdict for the defendant. 


1 was to 
the pre- 
ln ot war- 
le Court 


Holly vs. Smalley, 50 App. 1). C. 178. 
See. 1327, Code of Laws of I). C. 

“Value is anv consideration sufficient 
port a simple contract. . . .” 


to sup- 


In Harris vs. Fowler, 110 X. Y. S., 987, tl|ie Court 
held that in order to constitute value the antecedent 
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debt must have been canceled or discharged on the ac¬ 
ceptance of the bill or note, or the time of payment ex¬ 
tended. 

In the case at bar the Bank note of July 1, 1930, 
was not extended, the debt was not canceled, nor was 
the title of the Bank transferred to this plaintiff. 
Where then is there any consideration? There could 
be none. See evidence of R. H. McNeill (R. p. 61) 
printed herein at Brief p. 19. 

8 C. J., 219, Sec. 352, X. 58. 

In Beckner vs. Willson, 58 Ind. 553, plaintiff was an 
endorser on a former note. He rescinded the endorse¬ 
ment. Held that renewal note payable to him was not 
valid. 

If the payee did not authorize a third person to take 
a note from,the maker, in place of a note to the 
payee’s deceased husband, or ratify such taking, the 
new note is without consideration. 


Vinson vs. Wooten, 163 Ark., 


170: 259 S. W. 366. 


A note given bv a stockholder for the debt of the . 
corporation is not based on a consideration where the 
debt of the corporation was not settled thereby. 


8 C. J., 222, Sec. 357; 
Richards vs. Levison, 142 X. 


V. S., 



See also the Court’s observations in Hollv vs. 
Smalley, 50 App. I). C. 178, with respect to failure of 
consideration bv not returning note for which renewal 
was given. The facts and reasoning parallel, in every 
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essential feature, the facts in this case, to \\|it: The 
suit was one in assumpsit brought against the defend¬ 
ant upon a promissory note in the sum of $3,923.27. 
The facts disclosed that the defendant insistent that he 
would not sign the note asked for unless ijis other 
notes, delivered to the plaintiff prior to tliat time, 
were returned to him, and the plaintiff promised that 
he would look up the prior notes immediately Upon his 
return to Philadelphia and send them to the defendant, 
and upon this assurance being given the defendant, 
the defendant signed the note in suit and mailed it to 
the plaintiff in Philadelphia; that the plaintiff did not 
send the old notes back to the defendant as promised; 
that they were never returned to him, and that they 
are still outstanding and unpaid. The Court held on 
this state of facts as follows: 

44 As we view the case, it matters not whether 
the earlier notes were accommodation notes, as 
testified to by defendant’s principal witness; since 
it is not denied that Leach held certain of defend¬ 
ant’s notes, the promised surrender of which was 
the consideration for the note here in issue. The 
notes were not presented in court or accounted 
for, as should have been done. Until the prior 
notes were surrendered to defendant, there was a 
total failure of consideration for the present, 
note.” 

Argument on Point No. 2. 

The obligation sued on is subject to all the infirmi¬ 
ties involved in positive flagrant violations of the 
usury law, of which violations, according to tlie great 
weight of the evidence, the plaintiff in this cajise had 
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full notice and participated from the inception of the 
transaction. The plaintiff knew of the usury inherent 
in this transaction at its inception and after the notes 
had been renewed from time to time plaintiff not only 
had notice of the usury, but demanded usury upon the 
renewal notes, which themselves were the products of 
usury. 


Testimony as to Usury 


The defendant R. H. MeXeill testified that the trans¬ 
action involved herein was between himself, his co¬ 


defendant and one K. 


P. Stroman in his office in the 


Woodward Building, Washington, I). C., that Mr. 

Smith was not present, that he stated to Mr. Stroman 
that he was dealing directlv with the defendants, that 
lie delivered tjhe two notes aggregating $0,000 with the 
statement that ten per cent discount only would be 
allowed or agreed to, that Stroman took the notes 
with that positive statement and understanding (R. p. 
24). Therefore, it cannot be doubted that Mr. Stro- 
mairs subsequent action was not only violative of this 
agreement, which hi* did not substantially contradict, 
but also involved an absolute breach of the agreement, 
as he admitted before the Court that he deducted a 
discount of $1{>00.00. in his unauthorized dealings with 


Smith. 

This transaction was introduced to Stroman by the 
plaintiff Lilly and Lilly knew Stroman intended to 
charge a usurious discount of $1500 before he pur¬ 
chased the notes, Smith and Stroman had both told 
him so and Lilly took part in the transaction of dis¬ 
counting the qriginal notes, by endorsing them, with 
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deny, but 


produced 
ad written 
turn from 
ated that, 
written in 


that advance knowledge. This he did not 
admitted. (R. p. 41). 

At the trial the witness E. P. Stroman 
identical carbon copies of letters which he li 
to S. M. Smith immediately after his re 
Washington to Charleston, W. Ya., and s* 
so far as he remembered, these letters were 
the office of the plaintiff A. A. Lilly, by ^lr. Lilly’s 
stenographer. In one of these letters he stated, in 
substance, that lie had paid to Mr. Smith in Washing¬ 
ton, when the note transaction was closed, $2500, only, 
in accordance with instructions he hart received from 
Mr. Lilly before he came to Washington to close the 
tra us act ion. (R. p. 39). When on the stand, as a 
witness, tin* plaintiff Lilly did not contradict this let¬ 
ter or the Stroman statement. 

When on the stand as a witness on his own behalf, 
the plaintiff Lilly testified as to the orb 
transaction as follows: 


dual note 


“Along about November 1926, Mr. Sinith came 


to my office in Charleston. I had known 

•/ 

well and favorably. He stated that Ik 
$ 3,000 notes of Mr. R. H. McNeill. Smith told 
me that he was needing the money badly and 
wanted to sell McNeill’s notes and he sta 
as I can recall it, he would take for them 
I told him that I was not in shape to ha 
and was not interested in it and then he 
who might handle them. I gave him the 
two or three people but they did not s 
able to handle them. Finally I told him I knew 
another gentleman who sometimes handled paper 
and that was Mr. Stroman. Smith thought that 
he had met Stroman but was not certain about it 
and asked me to introduce him. I think I called 


him quite 
had two 


ted to me, 
$4,500.00. 
ndle them 
asked me 
names of 
eem to be 
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Stroman to come to mv office. They met and 1 
don't remember the details of what occurred, 
whether I heard them negotiating or not, but any¬ 
way later I understood that Mr. Stroman came to 
Washington to investigate with reference to dis¬ 
counting these notes or buvimr them. I was not 

i 1 » C/ 

interested in it. but a few days later Mr. Stroman 
asked me to endorse the paper. At that time, as I 
recall, 7 on ed Mr. Stroman possibly $0,000 or $10,- 
000. We had borrowed on a eery friendly basis. 
He had, endorsed for me and I had endorsed for 
him. At that time Stroman was looked upon as 
solvent. / endorsed the notes. I do not recall 
why 1 signed one note higher up than the other. 
It was an inadvertence. I paid no particular at¬ 
tention t,o it. I received nothing for endorsing the 
notes and was promised nothing. Mr. Stroman, 
as I understand, got the money practically face 
value for the notes and the Kanawha Valiev Bank 
sent tin* notes to the Montgomery National Bank 
in a neafby town. When the notes came due Mr. 
and Mrs! McNeill did not pay them nor take care 
of them. 1 began to get a little concerned about it 
and negotiations went on." (Record pages 41 and 
42). (Italics our:A. 


The evidence of S. M. Smith as to the transaction 
fullv corroborated the evidence of defendant K. H. 
McNeill. Smith testified that Mr. McNeill was dis¬ 
satisfied with the discount taken, claiming that more 
had been deducted than had been agreed upon. He said 
also that he was not present when the transaction was 
closed and that Stroman brought tin* notes to him 
from the office of the defendant McNeill. 

This evidence shows an intimacy and mutuality of 
dealings between the plaintiff and tin* witness Stro¬ 
man and makes the conclusion necessary that everv 
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act of St roman was directed, participate^ in and 
guided by the plaintiff, just as St roman's letter to 
Smith stated supra (R. p. 39), which the plaintiff left 
uncontradicted in his testimony. 

m/ 

While it is contended by appellee that there is 
doubt as to the fact that the plaintiff Lilly knew and 
participated in the collection of usury at the inception 
of this transaction, there can be no question about his 
knowledge and participation in the collection! of usury 
on the renewal notes. Note page 50 of the Record as 
follows: 

: i 

‘‘Witness stated that part of the time the bank 
charged Mr. McNeill 8 per cent but that when 
witness took care of it he paid the bank 8j per cent 
if it went through his hands.” 

See quotation from Mr. Lilly’s letter to Mr. McNeill, 
dated June 13, 1929, page 50 of record, shojving Mr. 
Lilly’s testimony as follows: 

“. . . The note to be dated on June 

itv date of the old note and your ch 
* • 

count on the renewal at the rate of 

y y 


6th, matur¬ 
ed* for dis- 
S )er cent. 


Mr. Lilly admitted on the stand very frankly that 
eight per cent was collected upon the notes with no 
written agreement therefor. 

Knowledge of usury at any time during the life of a 
transaction or series of transactions, growing out of 
the same subject matter vitiates the transaction to the 
same extent as though knowledge thereof had been 
imputed to the plaintiff at the inception of t ie trans¬ 
action. 
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The lair of, usury in the District of Columbia. Six 
per cent is the legal rate of interest in the District of 
Columbia. .More than that may be charged only by 
written agreement. 


The Code, Title 17, page 155, Section 3, defines Usu¬ 


ry as follows:— 


“3. USURY DEFINED.—If any person or cor¬ 
poration shall contract in the District, verbally, to 
pay a greater rate of interest than (i per centum 
per annum, or shall contract, in writing, to pay a 
greater rate than 8 per centum per annum, the 
creditor shall forfeit the whole of the interest so 
contracted to be received, PROVIDED, That 
nothing in this chapter contained shall be held to 
repeal or affect chapter 2 of this title. (.Mar. 3, 
1901. 31 Stat. 1377, c. 854. sec. 1180 June 30, 1902. 
32 Stat. 542, c. 1329; April 19, 1920, 41 Stat. 508. 
c. 153.)”. 

Section 5, Title 17. of tin* Code, page 155, provides 
that unlawful, interest shall be credited and also de¬ 
fines the onlyiperson who may collect a note without 
a deduction of the unlawful interest collected. The 
language of the Court is as follows: 


“5. UNLAWFUL INTEREST TO BE 
CREDITED.— In any action brought upon any 
contract for the payment of money with interest 
at a rate forbidden by law, as aforesaid, any pay¬ 
ments of interest that may have been made on ac- 

• 

count of said contract shall be deemed and taken 


to be payments made on account of the principal 
debt, and judgment shall be rendered for no more 
than the balance found due after deducting and 
properly crediting the interest so paid: but no 
bona fide indorsee of negotiable paper purchased 
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before due shall be affected by any usury exacted 
by any former holder of said paper unless lie had 
notice of the usury before his purchase. Mar. 3, 
1901, Stat. 1378; c. 854, sec. 1182; June 30. 1902, 32 
Stat. 542, c. 1329.)” (Italics ours). 


All the authorities here and in the country at largo 

support the principle that the* Courts will protect the 

borrower and not the lender, where usury is involved. 

* 

The theory of the law is that money is a hard master 

•> 

and exacts the “pound of flesh” whenever it can. 

Note the following from 27 R. C. L., Title “Usury,” 

Sec. 12, page, 211: 

■ 

“12. DEVICES TO CONCEAL USURY.—The 
cupidity of lenders, and the willingness of borrow¬ 
ers to concede whatever mav be demanded or to 

* 

promise whatever may be exacted in order to ob¬ 
tain temporary relief from financial embarrass¬ 
ment, as would naturally be expected, have re¬ 
sulted in a great variety of devices to e\jade the 
usury laws; and to frustrate such evasibns the 
courts have been compelled to look beyond the 
form of a transaction to its substance, and they 
have laid it down as an inflexible rule that the 
mere form is immaterial, but that it is the sub¬ 
stance which must be considered.” 

Note the following from Van Rosen vs. Dean, 59 
App. D. C. 359. In this case the court affirms ruling 
in Brown vs. Slocum 30 App. 1). C. 576 to the effect 
that 


“. . . commissions deducted in advance bv the 

lender constituted usury under I). C. law, also 

. . that monev exacted bv the lender from the 

borrower for the use of money in excess of the 

»■ 
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legal rate allowed by statute is usury under what¬ 
ever name or pretense the exaction, extension or 
forbearance mav be designated’.” 

* o 


Tn the ease of Richards vs. Bippus, 18 App. 1). C. 
293, a husband handled a $300.00 loan for his wife, re¬ 
ceiving a fee of $30.00 for himself. So jealous is the 

law as to usurv that the Court held that the transac- 

% 

tion was affected with usurv. 

In the case of Kidwell vs. White, 44 App. I). C. GOO, 
the Court held that an item deducted for expenses in 
handling a transaction was an usurious deduction. 

In Loan & Construction Co. vs. Baker, 19 App. 1, 
the Court held that a monthlv charge on each share of 
stock was a usurious deduction. 


So in practically all of the cases that have ever been 
heard in the District of Columbia the Courts have con¬ 
sistently required that wherever usury was charged, 
the total of the usurious charge and all interest should 
be deducted in i the final settlement of the usurious 
transaction. In fact, our Courts have been as jealous 
on this subject as those of any State in the Union. 

As stated above, no one can lie protected against an 
usurious charge in a financial transaction except a 
bona lido endorser of negotiable paper purchased by 
him before due. If he had any notice of the infirmi¬ 
ties, or facts were brought to his attention which put 
him on inquiry, he cannot defend against the usury or 
take the benefits thereof. See ('ode, Sec. 3, Title 17, 


supra. 

it was held ini tin* case above referred to, Richards 
vs. Bippus, IS App. I). C. 293, that the husband was 
the agent of the wife and that notice to the husband 
would be imputed to the wife, the Court saying that 
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although the commission or bonus was deducted for 
the husband’s sole benefit, that nevertheless jit would 
not be allowed to stand as a legal charge. 

In the instant case, from the beginning of t)ie trans¬ 
action to the end, the plaintiff has been th|e active, 
moving causative force throughout. He tried to handle 
the transaction himself with Smith, he introduced 
Smith and St roman, he gave instructions to {Stroman 
as to the conditions of the purchase of the paper in 
Washington, limiting the amount he should pay in the 
first instance. On returning to Charleston anti receiv¬ 
ing complaint from the defendant R. H. McNeill, Stro- 
man wrote Smith about these complaints anc. recited 
that the plaintiff Lilly had fixed the amount to be paid 
by Stroman on his arriving in Washington, whjich Lilly 
did not deny at the hearing although he took tlie stand 
after Stroman had admitted his letter. Stromajn stated 
that the letter was written in Lilly’s office to ►Sjmith by 
Lilly’s stenographer. Lilly stated that the terms of 
the deduction made by Stroman in Washington were 
known to him. Both Smith and Stroman had so ad¬ 
vised him before Stroman left for Washington. Then 
after the notes were brought back to Charleston they 
were placed in a bank with Lilly endorsing one note 
first and Stroman the other first, and from that date 
to the present date Lilly has been the principal actor 
in the entire transaction. He was advised by the de¬ 
fendant R. H. McNeill of the usury in the transaction 
and other irregularities and protests were made to 
him. This was also disclosed in the correspondence 
between plaintiff Tally and defendant R. H. ilcXeill. 


If there ever was a case that the plaintiff had express 
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notice or notice of facts putting him on notice, surely 
it must be in this case. 


Argument on Point No. 3 


The record shows that the Kanawha Valiev Bank 

* 

was a bona fide holder for value of a $2,000 note, past 
due and unpaid, dated July 1, 1930, possession of 
which was transferred to plaintiff as their agent to 
collect. That the note was not endorsed bv the bank to 
Lilly,—that Lilly was not an endorser on the note, 
and had not been an endorser on a prior note for $2,- 
250, dated December 3, 1929, that at all times both be¬ 
fore and after suit was filed plaintiff represented that 
he was acting for the Bank. Plaintiff is verv liazv as 

to whv the Kanawha Valiev Bank did not endorse the 
« %■ 

note to him (R. p. 43). The answer is in Mr. Drum- 
hellar’s deposition. This note was delivered to Lilly 
for collection. Lillv didn’t collect. He took a new 
note, payable to himself for $2,000.00, and also had 
the other note, for collection as attornev for the bank. 


Xow defendants have two notes out, each for $2,- 

000.00, one held bv the bank, according to the record, 

a bona fide holder for value, one held by plaintiff for 

which no consideration was paid to McNeill. There 

is no reason whv the Kanawha Valiev Bank cannot 

% • 

sue these defendants on the July 1, 1930 note. If they 
did the judgment entered by the Court in this case 
would be no defense to this suit. 


When on the stand as a witness on his own behalf, 
the defendant R. H. McNeill, testified as to the renewal 
of the July 1, 1930 note which was to be returned to 
him, as follows: (R. p. 00 and 61) 
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‘ 4 Upon being shown Defendants' Exhibit 14, 
witness stated that that note was part (jf the $6,- 
000 obligation of two $3000 notes. The note in 
the following terms was received in evidence: 

(Here follows photograph of Defendants’ 
Exhibit 14, side folio 66). I 

“With respect to the note dated July 1, 1930, 
Plaintiff’s Exhibit 7, in terms and figures as fol¬ 
lows : 

“$2,000. Charleston, W. Ya., July 1, 1930 

Ninety (90) days after date we promise to pay 
to the order of the Kanawha Valley Bank without 

offset Two Thousand and.... 

no/100 Dollars. Negotiable and payablb at the 
Kanawha Valley Bank of Charleston, W. Va. 

Value received with interest from date. 

(Sgd.) Cora B. McNeill, 

(Sgd.) R. H. McNeill 

Due. 

\T 

(No endorsement). 

“Witness stated that it was not returned to him 
after he gave the note in suit to the plaintiff. Wit¬ 
ness stated that the above note was not‘sent to 
him. He does not know about same being [deliber¬ 
ately withheld but says he is stating fact^. Wit¬ 
ness stated that the note was not marked pjaid and 
is now an outstanding obligation on its face. Wit¬ 
ness stated that he wants to testify that the only 
consideration that he ever could have got from 
General Lilly was the return of that note That 
he did not owe General Lilly anything.” 

Where then is there anv consideration for tile Lilly 

„ ‘ i 

note? | 

If Lillv reallv gave the bank the note which he said 
he did, now represented by a note for $2250, including 
$1500 of Mr. Stroman’s (R. p. 43) Lilly doesn’t know 
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how much of this note represents McNeill’s debt. But 
plaintiff does say he was not an endorser on the de¬ 


fendants’ prior $2250 note. Neither was Smith, nor 
St roman an endorser on the prior $2250 note, or the 
note of July 1, 1930, in the sum of $2000.00. 

Plaintiff admits his obligation was not a legal obli¬ 
gation. Says it was a moral obligation. But a moral 
obligation will not support a legal contract. 

The rule is stated in 13 Corpus Juris, p. 358. Sec. 
219: 


“MORAL OBLIGATION: A moral obligation 
which has at no time been a legal duty will not af- 
ford a consideration for a promise, * * * (Citing 
among other cases: Philpot vs. Guringer, 14 Wall 
570, Morris vs. Morton, 75 Fed. 912.) and where a 
debt has been voluntarily released, an express 
promise does not revive* it or form a sufficient con¬ 
sideration to support a new promise 


# 


* > 7 


Tally’s note to the bank, if he gave one, is therefore 
void for want of consideration. 

The Bank holds McNeills' note dated July 1, 1930, 
for $2,000 on which Lilly represented he would sue. 
Lilly has nc interest, beneficial or otherwise, in the 
July 1, 1930,! note, he has no liability thereon, he had 
no liability on the $2250 note paid down to $2000. Yet 
he has a judgment against the McNeills for $2000. 
And the bank has a right to sue defendants on its note 
for $2000. But McNeills do not owe $4,000, if any¬ 
thing. Nevertheless the Lilly judgment would be no 
defense to a suit by the Bank. 

Lilly, therefore, stands in the position of an attor¬ 
ney, or collector suing on defendants’ note for inonev 
which defendants did not owe him, and to which he 
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lias no title. He says, however, that he gavel his note 
to the bank to take up the past due McNeill $2(j)00 note. 
If this be so, he was a volunteer, because hcf had no 
liability on that note, nor on other notes that pro* 

i 1 

ceeded it. 

25 K. C. L. 1324, ! 

“11. VOLUNTEERS—While subrogation is 
founded on principles of equity and benevolence, 
and may be decreed where no contract exists, vet 
it will not be decreed in favor of a mere volunteer, 
who, without any duty, moral or otherwise, pays 
the debt of another, for such a person cajn estab¬ 
lish no equity, and can obtain the right of substi¬ 
tution by contract only. The demand of! a cred- 
itor which is paid with the money of a third per¬ 
son, and without any agreement that the security 
shall be assigned or kept on foot for the benefit 
of such third person, is absolutely extinguished. 
A stranger or volunteer, as those terms are used 
with reference to the subject of subrogation, is 
one who, in no event resulting from the existing 
state of affairs, can become liable for the debt, and 
whose property is not charged with the payment 
thereof and cannot be sold therefor. He is not 
neeessarilv one who has had nothing to Llo with 
the transaction out of which the debt grew. Any¬ 
one being under no legal obligation or liability "to 

O O O i v 

pay the debt is a stranger, and if he pays the debt, 
a mere volunteer. A person who is under no obli¬ 
gation whatever to pay the debt of another se¬ 
cured by a mortgage, and who has no interest in 
or relation to the property, is a volunteeH within 
the meaning of the rule.” 

Gerseta Corp. vs. Equitable Trust Co., 43 A. L. R. 
1324 
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“Subrogation, an equitable doctrine taken from 
the civil law, is broad enough to include every in¬ 
stance in which one party pays a debt for which 
another is primarily answerable, and which in 
equity and good conscience should have been dis¬ 
charged by the latter, so long as the payment was 
made either under compulsion or for the protec¬ 
tion of some interest of the party making the pay¬ 
ment, and in discharge of an existing liabilitv. 

Whitehead vs. Wilson Knitting Mills, 06 A. L. R. 


“It was held by a majority of the court in .John¬ 
son vs. Ft. Worth State Bank, decided by the 
Court of Civil Appeals of Texas in June, 1922, re¬ 
ported in —Tex. Civ. App. —, 244 S. W 657, that 
the insurance agent, plaintiff in the case, who had 
voluntarily paid the premiums on the policies 
there in question, had no right of recovery against 
the mortgagee, in the absence of a contract or 
promise on the part of the latter to pay the same, 
and this upon the principle that no right of ac¬ 
tion arises to one who voluntarily pays money for 
another^ without any agreement, express or im¬ 
plied, that it will be repaid. 21 R. C. L. 32. 

“It has often been said that the law will not aid 
a mere volunteer, or one who seeks to become a 
creditor without right or necessity for so doing.’’ 


Why did not the Kanawha 

note for $ 2000 ! Why did the 

not endorse this note to Lillv? 

% 


Valiev Bank sue on its 

Kanawha Valiev Bank 

Whv did Lillv sue on 
• * 


the October 1st, 1930, note’ If. as Lilly represented, 
the Bank was pressing for payment of the October 1 , 
1930, note, why did he not endorse this note to the 
bank and let the bank bring suit on it? 


The entire transaction is so unusual, that 
feared the findings of a jury. Yet the Court 


plaintiff 

directed 


till sub- 


a vrrrdict in favor of plaintiff, from whom dej’endants 
had never borrowed a cent, who never in all | his cor¬ 
respondence claimed that defendants owed l|im per¬ 
sonally any money, and this, in the face of thej 
unendorsed, outstanding note of the Kanawha Valley 
Bank for $2,000, upon which defendants are s 
ject to suit. 

The evidence of the defendant R. H. McNeilll showed 
payments to the holders of the original notes; of $5,- 
322.54, and these payments were admitted. The total 
advanced by Stroman to purchase the notes was $4,- 
500. This sum represented the total outlay and this 
fact was admitted by Stroman and the plaintiff. It 
appears, therefore, that the defendants have riot only 
paid the amount advanced but $S22.54 additional. Hav¬ 
ing shown usury in the inception of the transaction 
and throughout the periods of renewals and the plain 
tiff’s full and guilty knowledge thereof, and participa¬ 
tion therein, it follows that a verdict for the defend¬ 
ants should have been directed. It also follows under 
the terms of the i). C. Codie that the defendants are 
entitled to an affirmative judgment against the plain¬ 
tiff in the sum of $822.54 for the excessive and usu¬ 
rious charges paid and collected. Certainly this must 
follow if the Court should find that the plaintiff was 
a proper party to sue on the note at issue. If lie 
claims the benefits of the note he must assume its 
vices and infirmities. He has, at all times, had com¬ 
plete knowledge of both. 

The entire evidence also convinces that there was 
no consideration paid for the note sued on. The evi¬ 
dence of the plaintiff himself concludes him on this 
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point. He admits not being legally bound, that he was 
not an endorser on the note of $2,000, the return of 
which was the only consideration ever contemplated 
between himself, the bank and the plaintiff when the 
note sued on was delivered to the plaintiff and the rec¬ 
ord shows the prior $2000 note to have been outstand¬ 
ing, unimpaired as to validity, when the present suit 
was instituted on the spurious note. A careful perusal 
of the record will conclusivelv show that there is no 
evidence of consideration and positive , overwhelming, 
uncontradicted evidence of no consideration. There¬ 
fore, the trial Court should have directed a verdict for 
the defendants and refused to so direct for the plain¬ 
tiff. 

It is respectfully submitted, therefore, that the ac¬ 
tion of the trial court in directing a verdict for plain¬ 
tiff constitutes reversible error and that in view of the 
rights and liabilities which exist between the Kanawha 
Valley Bank and defendants, the plaintiff in this cause 
was entitled to no relief, but on the contrary, a verdict 
and affirmative judgment should have been directed 
for the defendants. 


Respectfully submitted, 

Herbert S. Ward, 

Southern Building, 
Robert H. McNeill, 

George H. McNeill, 

iinvestment Building, 
Attorneys for Appellants. 
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STATEMENT OF FACTS. 

The facts as stated in appellants’ brief aiie inac¬ 
curate, as disclosed by the Record, and do noi; fairly 
present the issues to the Court. The appellee there¬ 
fore considers it necessary, in order to intelligently 
discuss the questions of law raised by appellants, that 
the facts should be correctly stated as follows: j 

At or about the time of the negotiation of the origi- 
nal notes, of which the note in suit is the outgrowth, 
one S. M. Smith had a contract to purchase pertain 
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timber lands in West Virginia, and required funds 
with which to make an installment payment on account 
thereof. In this situation, Smith consulted appellant 
R. H. McNeill, who had represented him for a number 
of years as attorney, and as a result McNeill agreed to 
execute and deliver to Smith his promissory notes in 
the sum of Six Thousand ($6000.00) Dollars; in con¬ 
sideration for which Smith agreed to pay the notes at 
maturity, together with an attorney’s fee of Twenty- 
Five Hundred ($2500.00) Dollars. As security for the 
payment of said notes and attorney’s fee, Smith exe¬ 
cuted to this appellant an assignment of his contract to 
purchase the timber lands, which assignment, it was 
agreed, was to become absolute upon his default in the 
payment of the notes or attorney’s fee. (R. pp. 16, 19) 
Smith thereupon took these notes, in the aggregate 
sum of Six Thousand Dollars ($6000.00) to West Vir¬ 
ginia, and offered to sell them to appellee Lilly for the 
sum of Forty-Five Hundred ($4500.00) Dollars. Lilly 
was not in a position to purchase the notes, but stated 
he might be able to introduce Smith to someone who 
could, and as a result Smith was introduced to one 
Stroman. Smith then presented his proposition to 
St roman, who agreed to purchase the notes, provided 
he be allowed his expenses in coming to Washington to 
investigate the financial responsibility of McNeill. This 
was agreed to by Smith, and pursuant to this arrange¬ 
ment Stroman did come to Washington, made the in¬ 
vestigation, and, as a result insisted that appellant 
Cora B. McNeill should endorse the notes. (R. p. 38) 
Accordingly, two new notes were prepared which were 
signed in the office of appellant, R. H. McNeill, by him¬ 
self, and endorsed by his wife, appellant Cora B. Mc¬ 
Neill, dated November 10, 1925, in the amount of Three 
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Thousand ($3000.00) Dollars each, payable to himself, 
four months from date. (R. pp. 15-16.) These notes 
were not the notes previously given by McNeill to 
Smith, and which had been offered to appellee Lilly 
as aforesaid. Appellee Lilly was not a party to this 
transaction, was not present during any part! of the 
negotiations, and received nothing in the way of com- 
pensation, in the nature of a fee or a commission, in 
connection with the same. (R. p. 38.) Thereafter, on 
the same day, a part of the purchase juice was paid 
by Stroman to Smith at the Racquet Club, in Washing¬ 
ton; and subsequently, after certain objections made 
by apjjellant, R. II. McNeill against further j)iiyments 
being made to Smith were withdrawn, the balance of 
the agreed price was paid by Stroman to Smith. The 
record also discloses that on or before the 28th of No¬ 
vember, 1925, from memorandum signed by appellant 
R. H. McNeill that Smith had settled with him in full, 
and on satisfactory terms. (R. 18) 

Stroman then discounted the notes at the Kanawha 
Valley Bank of Charleston, West Virginia for their 
face value, but before he was able to do so, the bank 
required that they be endorsed by a responsible party, 
whereupon he obtained ajjjjellee’s endorsement as an 
accommodation party thereon. (R. p. 38.) Appellee 
Lilly was at that time indebted to Stroman, in an 
amount of from five to ten thousand dollars, anjl it had 
been a common practice for them to endorse notes for 
each other. The Kanawha Valley Bank thereupon 
sold the notes to the Montgomery National Bank of 
Montgomery, West Virginia, subject to an agreement 
to repurchase the notes if there was any difficulty in the 
collection thereof. (R. p. 33) Thereafter, appellant 
R. H. McNeill, made payments to the Montgomery Na- 
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tional Bank on account of both principal and interest 
from time to time. The notes and the renewals in 
many instances were not paid or curtailed when due, 
and were protested from time to time. As a conse¬ 
quence, the Montgomery Bank became dissatisfied with 
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the way the paper was being- handled by the appellee, 
and insisted that it should be relieved from further re¬ 
sponsibility! thereon. Whereupon the Kanawha Valley 
Bank took back the notes in accordance with its afore¬ 
said agreement. (R. pp. 34, 47) 

After the notes had been reduced bv pavments to 
the amount of Two Thousand ($2000.00) Dollars, rep¬ 
resented bv the note in suit, the Kanawha Valiev Bank 
likewise became dissatisfied with the manner in which 
the appellants were meeting the notes at maturity, and 
insisted that appellee Lilly should take up the note of 
appellants tjhen outstanding. This he did by giving 
his own note for this balance of Two Thousand 
($2000.00) Dollars, and other personal indebtedness 
then owing to the Kanawha Valley Bank, and this note 
had been curtailed and renewed from time to time up 
to the date pf trial. (R. p. 34) The Kanawha Valley 
Bank in the meantime held the McXeill note as addi¬ 
tional security for appellee’s indebtedness to the bank. 
(R. p. 34.) 

Appellee Lilly did not at any time act as attorney 
for the Kanawha Bank, but at some time prior to the 
bringing of the within action, the note in suit, which 
had been deposited by Lilly with the Kanawha Valley 
Bank as additional collateral for his indebtedness, was 
turned over to him bv the Kanawha Valiev Bank for 
the purpose of collection, with the understanding that 
anything paid by appellants would be paid to the bank 
and applied to appellee’s indebtedness. (R. p. 43) 


Xo party to this action had any knowledge previous 
to the trial that at one time appellee failed to endorse 
two of the renewal notes made by the appellants, spe¬ 
cifically the notes dated December 3, 1929, in the sum 
of Two Thousand Two Hundred ($2200.00) Dollars; 
and July 1, 1930, in the sum of Two Thousand 
($2000.00) Dollars, both payable to the Kanawha Val¬ 
ley Bank. These notes were produced at the ttrial by 
the appellee, and the defence of release thereby! of ap¬ 
pellee was then attempted to be interposed herein for 
the first time. (R. pp. 42, 43) 

Upon the failure of said Smith to pay the original 
notes at maturity, the appellant, R. H. McNeill, as¬ 
sumed the contract for the purchase of the timber 
lands hereinbefore referred to, and negotiated a sale 
of the same with a resulting profit to himself of be¬ 
tween twelve and fourteen thousand dollars. (R. p. 
29.) In commenting on this phase of the transaction 
the appellant testified that lie went into the transac¬ 
tion to make money, and felt entitled to some profit. 
(R. p. 29) 

A the close of the evidence both parties made mo¬ 
tions for directed verdicts, and thereupon the Trial 
Justice directed a verdict for the plaintiff below, ap¬ 
pellee here, upon which verdict judgment was duly 
entered. 

ARGUMENT. 

Three assignments of error are submitted in the ap¬ 
pellant ’s brief. 

I. 

Their first contention is to the effect that there was 
no consideration for the note in suit for the reason 
that a prior note was not canceled and returned to 
them. 
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This defence was first raised after the note in ques¬ 
tion was produced at the trial by the appellee and in¬ 
troduced in evidence by him. (R. p. 43.) Preference 
to tlie joint plea (R. pp. 3-4) discloses that this defence 
was not pleaded, and appellants are not in a position 
to avail themselves of it in this appellate proceeding, 
even if it had merit. 

Appellants never knew that this note had not been 
returned to them until appellee found it among his 
papers and produced it at the trial. Xo demand had 
ever been made upon the note, and no request had ever 
been made by appellants that the note should be re¬ 
turned to th,em. The manner in which appellants took 
care of curtails and renewals of the various notes, as 
disclosed by the Record, was so unbusinesslike, and 
dilatory, that it is not surprising some irregularities 
and omissions from the usual course of banking pro¬ 
cedure occurred. The appellants, who by their own 
actions made it impossible to handle their paper in 
the usual course of business, can hardly now be heard 
to complain of an oversight of which they were not 
cognizant until brought to their attention by appellee 
at the time of trial. 

Assuming, however, solely for the purpose of argu¬ 
ment. that the defence had been properly pleaded, ap¬ 
pellants fail to maintain their contention. 

Reliance is, placed largely on the decision in the case 
of Holley v. Smalley, 50 App. D. 0. ITS, but the facts 
in that case were entirely different than in the case 
at bar. In the Hollev case the sole consideration for 
the new note, was an express promise by the holder to 
return the old notes, and the Courts properly held 
that when th,e old notes were not returned in accor¬ 
dance with this express agreement, there was no valid 
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consideration, whereas in the case at bar there jvas no 
agreement of any kind for the return of the old note, 
and there was a valid consideration given for the new 
note, to wit, an extension of six months in time of pay¬ 
ment. 

The Court in the opinion also commented on tl|ie fail¬ 
ure of the plaintiff to produce, or account for, the old 
note, and said at p. 181: 

“The notes (earlier notes) were not presented 
in Court or accounted for as should havi been 
done.” 

In the instant case the prior note was produced and 
offered in evidence by the appellee, is now on fije, and 
constitutes a part of the original record in this cause 
in the Supreme Court of the District of Columbia. 

The consideration given for the note in suit was of 
a two-fold nature, in that appellee Lilly by giving his 
personal note to the Kanawha Valiev Bailk ex- 
tinguished the liability of appellants to it on thp prior 
note (R. p. 35); and in accepting the note in suit ap¬ 
pellee extended the time of payment of the debt due 
Oct. 1, 1930, for six months from that date, thus bring¬ 
ing it within the well established principle of law that 
in order to constitute value, the antecedent debi must 
have been canceled or discharged on the acceptance 
of the bill or note, or the time of payment extenlded. 

8 C. J. 940 and cases cited. 

3 R. C, L. 236. 


II. 

i 

The second contention of appellants is to the effect 
that appellee was enmeshed in usury which tainted the 
original transaction and is bound therebv. 
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This defence is properly raised by the plea, and it 
is respectfully submitted that under the pleadings the 
only issue was whether appellee participated in the 
original transaction claimed by appellants to have been 
tainted with usurv. 

At the close of the case each party asked for a di¬ 
rected verdict, which action automatically took the 
case from the jury, and the duty thereupon devolved 
upon the Trial Justice to determine whatever issues 
of fact were presented for determination. 

Under these circumstances findings of fact by the 
court have the same effect and receive the same re¬ 
spect in an appellate court, as a verdict returned by 
a jury. 

This Court has repeatedly held that the finding of a 
trial justice on questions of fact has the same sanctity 
as the vercjict of a jury and that he having had an 
opportunity to observe the demeanor of the witnesses 
and to judge of their veracity his conclusions so ar¬ 
rived at will not be disturbed unless clearly wrong. 

Snow v. Snow, 50 App. D. C. 242. 

McLanen v. McLanen, 45 App. D. C. 237. 

Shelley v. Westcott, 23 App. D. C. 135. 

After a full hearing and with substantial evidence 
to support his finding as disclosed by the record, the 
Trial Justice found against the contention of appel¬ 
lants, which finding of fact it is respectfully submitted, 
should not be disturbed on appeal except for a mistake 
of judgment so apparent as to demand a reversal. 

It is further submitted that the evidence established 
a sale of the original notes by appellant, R. H. McNeill 
to Smith, and not a discount of the same bv Stroman 
for that appellant. 
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Smith was the holder of a valuable contract |for the 
purchase of certain timberlands and required| money 
to make an installment payment thereon. Under these 
circumstances Smith applied to McNeill for assistance 
stating the purpose for which money was needed. As 
a result an agreement was entered into between them 
and appellant R. H. McNeill testified that he went into 
the transaction to make money if he could (R. p. 29). 

Under the terms of the contract entered into appel¬ 
lant R. H. McNeill agreed to turn over to j Smith 
his promissory notes in the sum of Six Thousand 
($6,000.00) Dollars, in consideration of Smith’s prom¬ 
ise to pay the notes at maturity together with an at- 
tornev’s fee in the amount of Twenty-five Hundred 
($2500.00) Dollars, and as a further consideration 
Smith assigned to McNeill his contract for the pur¬ 
chase of said timberlands and agreed that in the event 
said notes and said attorney’s fee were not paid then 
and in that event the assignment of the timberland 
contract was to become absolute. The note£ were 
thereupon delivered to Smith (R. pp. 16-17). 

These notes were not used by Smith, but wpre re¬ 
turned to this appellant and others substituted in their 
place, because Stroman insisted on having as addi¬ 
tional security the added endorsement of appellant, 
Cora B. McNeill, but the agreement entered ifito be¬ 
tween appellant R. H. McNeill and Smith was not al¬ 
tered or modified in any way. (R. p. 15.) 

The conclusion seems irresistible that the original 
transaction constituted a sale of these notes by ap¬ 
pellant R. H. McNeill to Smith in return for an agree¬ 
ment, by the terms of which this appellant wc^uld in 
any event profit either to the extent of Two Thousand 
Five Hundred ($2,500.00) Dollars, upon payment of 
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the notes, or, upon default in payment by becoming 
the outright owner of a valuable contract. The notes 
were not paid, whereupon the appellant R. PI. McNeill 
assumed the contract and subsequently realized a 
profit from the transaction of from Twelve Thousand 
($12,000.00), to Fourteen Thousand ($14,000.00) Dol¬ 
lars (R. p. 29). 

The fact that St roman purchased these notes for 
the sum for, which he had agreed to purchase them 
from Smith, to wit: Forty-five Hundred ($4500.00) 
Dollars, and the further fact that this was done with 
the approval, of appellant R. II. McNeill, as evidenced 
by the memorandum referred to (R. p. 18), conclu¬ 
sively established that at that time the notes belonged 
to Smith. The transaction therefore constituted a 
sale of these notes bv Smith to St roman. It is a well 
established principle of law that after notes have been 
once negotiated the taint of usury does not attach to 
any subsequent transfer and they may be bargained 
and sold freelv. 

w 


717 b. “INADEQUACY OF PURCHASE 
PRICE. As already stated, the fact that the con¬ 
sideration for the transfer is less than the face 
value of the instrument does not affect the ques¬ 
tion whether the purchase is one for value. Fur¬ 
thermore the mere fact that a note is purchased 
for an amount less than its face, or that an un¬ 
usually large discount is accepted, is never of it¬ 
self sufficient to charge the purchaser with notice 
of existing equities, unless the consideration is 
merelv nominal. ’ ’ 

‘ 8 C. J. 508. 

259. “PURCHASE AT DISCOUNT. Although 
it is the rule that, in order to constitute the trans¬ 
feree of a negotiable instrument a holder in due 
course, lie must part with value therefor, it is not 
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necessary that such value should equal the face 
value of the instrument, and it is well established 
that the transferee is none the less a bbna fide 
holder or a holder in due course by reason of the 
fact that he purchases the instrument alt a dis¬ 
count from its face value. Xor does the fact that 
a transferee of negotiable paper receives the same 
on an usurious discount or consideration affect his 
standing as a bona fide holder. 

3 R. C. L. 1055. 

Appellants present in their brief beginning at p. 13 
an elaborate argument, predicated on the Kanawha 
Valley Bank charging at some time 8 per cent inter¬ 
est on appellants’ renewal notes. We quote from their 
brief: 

“Knowledge of usury at any time during the 
life of a transaction or series of transactions, 
growing out of the same subject matter vitiates 
the transaction to the same extent as though 
knowledge thereof had been imputed to the plain¬ 
tiff at the inception of the transaction.” 


Xo authority is cited in support of the proposition 
advanced which as stated is not altogether intelligible, 
but the attention of the court is respectfully cjlirected 
to the fact that the notes in question were payable at 
the Kanawha Valiev Bank of Charleston, West Vir¬ 
ginia, and did not specify the rate of interest to be 
charged (R. photostat opposite p. 60, pp. 60-61). The 
law of West Virginia is applicable and there is noth¬ 
ing in the Record to show that 8 per cent was not at 
that time the legal interest rate in that jurisdiction. 
The amount of interest involved is Six Dollars and 
Sixtv-seven ($6.67) Cents (R. p. 60). 
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III. 

The third contention of appellants is that appellee 
was a volunteer in paying their Two Thousand 
($2,000.00) Dollar indebtedness to the bank with his 
own note. 

This defence is subject to the same objection made 
to their first, contention, that it was not pleaded, and 
is therefore interposed too late for appellants to avail 
themselves of any merit it might have. 

Again, assuming solely for the purpose of argument, 
that this defence has been properly pleaded, it does 
not present a meritorious defence. 

The argument to be met appears to be that the 
Kanawha Valley Bank which was a bona fide holder 
for value of a Two Thousand ($2,000.00) Dollar note 
of the appellants, transferred the same to the appellee 
as their agent to collect without endorsement bv the 
bank; that appellee was not an endorser and so was 
not liable on this note; that appellee did not collect this 
note but obtained the note in suit from appellants 
which therefore was without consideration, and that 
appellants are still liable on the note given by the bank 
to appellee for collection. 

This argument fails to take into consideration the 

fact that appellee had paid appellant’s indebtedness to 

the bank as conclusively established bv the testimony 

* * » 

of appellants’ own witness, Mr. Drumhellar, a former 
cashier and vice president of the Kanawha Vallley 
Bank, quoted, below as set forth in (R. pp. 34-35): 

‘‘After we took the notes back we looked to 

General Lilly and Mr. St roman and thev seemed 
* » 

to be relying on the McNeills and pressing them 
all the time. I think that after we got them back 
from the Montgomery Bank, before attempting to 
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collect on them from the McNeills that we re¬ 
quested that General Lilly take them up. I don’t 
recall the amount of money turned over to Mr. 
Stroman when these notes were discounted. The 
normal discount rate would be 6 per cejnt. I am 
quite sure that the amount turned ov$r to Mr. 
Stroman was $5,997.60. My recollection is that 
General Lilly gave us his individual nof.e to take 
the place of this original note of the McNeills and 
we took the note of R. H. McNeill and Cora B. 
McNeill as part collateral and turned it over to 
him for collection. We were looking to General 
Lilly at that time. We surrendered the note of 

the McNeills to General Lilly in order that suit 

* 

might be brought on it. What he did with it I do 
not know. The Kanawha Valiev Bank surren- 
dered its possession of that note and turned it over 
to General Lilly as our agent to collect. In 
other words, we substituted on our books, in lieu 
of the McNeill indebtedness, an indebtedness 
running from General Lilly and turned 
over to him and insisted upon his coll 
because General Lilly was a customer of 
we were trying to help him and our e 
with the McNeills has been so unsatisfactory we 
preferred to have General Lilly’s note instead of 
theirs in our bank.” 


the note 
ecting it, 
ours and 
Kperience 


The indebtedness of appellants to the tank was 
therefore extinguished by appellee giving to the bank, 
at its request, his own note in lieu of theirs; and then, 
and not until then, did the bank surrender to appellee 
the note it had formerly held as evidencing the in- 
debtedness of the appellants. Thereafter appellants 
delivered to appellee the note in suit which at will be 
observed is payable to his own order. It therefore 
seems only reasonable that this change in the named 
payee was in recognition by the appellants of the fact 
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that their indebtedness to the bank had been ex¬ 
tinguished by the appellee. 

The change in the situation of which appellants com¬ 
plain after appellee had extinguished their indebted¬ 
ness to the bank, is that they became directly obligated 
to him in the same amount, by delivering to appellee 
their note in the same amount payable to his order 
and at the same time obtained a six months extension 
in time of payment. 

Appellant’s argument filially comes to this—if A, be¬ 
ing morally although not legally obligated, pays B’s 
overdue note ; held by a bank, and B then gives A his 
note payable at six months in the same amount as A 
paid the bank for B's account, nevertheless A should 
not be allowed to recover on B's note because A was 
a volunteer. 

It is not thought that this process of reasoning will 
commend itself to the Court. 

The Record discloses that the failure to return the 
note payable to the bank at the time the note in suit 
was delivered, which point is stressed in appellants’ 
brief, was due entirely to inadvertence. Appellants 
were unaware that it was in existence and had never 
demanded that it be returned. Appellee was quite as 
ignorant of its existence, and no demand for payment 
was ever made upon it after the note in suit was de¬ 
livered. 

The Record does not support the assertion in ap¬ 
pellants' brief that demands were so made. Such a 
demand, could hardly have failed to evoke a protest 
from appellant, R. H. McNeill, and it is significant that 
the Record as to any such protest is silent. 

The good faith of appellee is attacked, but it must 
be considered that when he discovered the note in 


question in his possession, it was promptly Offered in 
evidence as Plaintiff's Exhibit 7 (R. p. 43), and that 
it is now filed among the records in this proceeding; 
whereas if appellee, a distinguished lawyer, and 
former Attorney General in a sister state (1\. p. 41) 
had been actuated by a motive other than to spread 
all the facts before the court and jury, it would 
have been only necessary for him to have destroyed 
or concealed this note, and the defence now sought to 
be interposed at this late stage could not li^ve been 
raised in this appellate proceeding. 

Appellee declared on a promissory note in “he usual 
form. 

■{So much for the contentions of the appellants. 

The appellants filed one joint and several plea, 
quoted below: 

“The defendants herein for joint anci. several 

pleas to the declaration herein tiled say that they 

are not indebted to the plaintiff for the amount 

of the note sued on, or for any other amcjunt, and 

for defense to the declaration further sav that said 

* 

note sued on has been fully paid and discharged, 
in that the same represents an alleged balance of 
two original notes of $3000 each, executed by the 
defendants; that when said original noies were 
executed, the proceeds thereof in full were to be 
paid and delivered to the defendants, but that 
such proceeds were not so delivered, buj: only a 
portion thereof, to-wit, $2,425 at one time and 
$1,925 at a subsequent time, or a total o^‘ $4,350, 
and all the balance of said original notes were il- 
legallv, unlawfullv and fraudulentlv retained, and 
never paid or delivered to defendants, cr either 
of them, or any one for them on their behalf; that 
subsequent to said fraudulent, illegal anc. wrong¬ 
ful retention of $1,050 of the proceeds of said two 
original $3,000 notes, that all the facts with re- 
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sped to said illegal and wrongful withholding and 
retention of said moneys were communicated to 
and made known to the plaintiff herein, who had 
at ail times been the agent and attorney, and part¬ 
ner and a participant in said original transaction; 
that from the date of said original transaction to 
the date hereof interest has been exacted by said 
plaintiff, and those preceding him in the holding 
of said t>vo original notes for $3,000 each, and the 
renewals thereof, which said sums of interest so 


exacted from and paid by defendants have been 
excessive and wrongful, and have exceeded the 
amount of interest actually due by more than $600, 
for which defendants have a just counter-claim 
against the plaintiff, as well as for the amount of 
$1,650 unlawfully withheld as alleged; that while 
the defendants executed said notes herein sued on 
on the date in question, that no part thereof was 
due; that, at the time of the execution of said note 
said plaintiff had been fully informed and advised, 
and well knew of the transactions herein set out 


with reference to the original unlawful and wrong¬ 
ful retention of the full sum of $1,650 from the 
proceeds of the said two $3,000 notes originally 
negotiated and handled by said plaintiff and his 
associates, of which the note sued on is a renewal, 
and the note sued on was received by said plaintiff 
with a full understanding and knowledge of the 
wrongful and fraudulent transactions herein re¬ 
ferred to,, and that the defendants had a good and 
complete defense thereto. 

For further defense to said declaration, the de¬ 
fendants say that the plaintiff at all times knew 
that the $2.0*00 note, which he holds, was not a valid 
obligation; that the same had been fully paid, and 
that an amount in excess of its face value, equal 
to at least $600.00, on account of excess interest, 
usury and illegal bonus, had been wrongfully 
charged and collected from these defendants, and 
that the note itself represented no consideration 
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from the plaintiff, or any one else, to the defen¬ 
dants, and defendants say that said note was not 
delivered, as alleged by the plaintiff, to him for 
value before maturity, nor has the plaintiff paid 
value therefor, without notice of the defects and 
infirmities in said note herein alleged to exist, but 
that on the other hand, the plaintiff took and holds 
the same subject to the infirmities aforesaid, and 
with knowledge that said note was executed with¬ 
out consideration and is not due bv these defen- 

* 

dants, or either of them, and that the same was 
executed subject to the right of these defendants 
to claim and assert the equities herein set out.” 

It will be observed that appellants saw fit to file but 
one plea which could put in issue but one def ence. 

Appellants now seek under this one plea 1:0 set up 
three separate and distinct defences. The plea alleges 
that there was no consideration for the note in suit, but 
this statement must be read in its relation tcj the con¬ 
text of the whole plea. A plea cannot be divided so 
that the pleader may adopt separate allegations there¬ 
in, to the exclusion of what precedes or follows, for the 
purpose of raising additional defences to the one raised 
by the pleading in its entirety. The plea of appellants 
read in its entirety, as it must be, raises bui; one de¬ 
fence, which in substance is that bv reason of usurv 
attaching to the original transaction, and in which ap¬ 
pellee participated, the debt had been fully phid when 
the note in suit was delivered, and therefore was with¬ 
out consideration. 


The plea plainly raises no other issue as t<p consid¬ 
eration, and had it done so it would have beeij bad for 
duplicity. Xo forced or strained construction could 
enlarge the language so as to comprehend defences of 
failure of consideration for failure to return} an out- 
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standing note, or because appellee was a volunteer. 
Appellee could not demur to the plea when filed because 
it raised a single issue which if maintained constituted 
a defence and! he cannot be held to have thereby es¬ 
topped himself to object to the use now sought to be 
made of a detached allegation of the plea. Appellee 
was not bound to anticipate that a construction, which 
the language of the plea does not reasonably or even 
unreasonably justify would be attempted in order to 
raise new defences against him. 

The single issue properly raised by the pleadings 
was found against the appellants by the Trial Justice. 
It is submitted.that substantial and convincing evidence 
was adduced at the trial upon which the action of the 
court was predicated, Fnder such circumstances, this 
Court has repeatedly held that it will not disturb a 
judgment so obtained. 

It is respectfully submitted that the judgment of the 
Supreme Court of the District of Columbia should be 
affirmed. 

Respectfully submitted. 


Biox B. Libby, 
Stanley F. Brewster. 
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Appellee in his brief, page 4, says: 

“After the notes (i.e. the two original kotes for 
$3,000 each) had been reduced by payments to the 
amount of $2,000, represented by the note in suit, 
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the Kanawha Valley Bank likewise became dissat¬ 
isfied with the manner in which the appellants 
were meeting the notes at maturity. . . 


The plaintiff's evidence in the record clearly shows 
that the note in suit, which the defendant in pleading 
assumed grew out of the original transaction, never¬ 
theless, as it now appears, does not represent any latv- 
ful balance due upon the original $G,00() loan and was 
not and never had been owned by the Kanawha Valley 
Bank or any person legally liable to the Kanawha 
Bank on account of the unpaid balance of the $3,000 
notes. Further, that the note in suit was never in the 
possession of the Kanawha Valley Bank, was not pay¬ 
able to them, was not endorsed to them, and that they 
never had any right to bring suit thereon or make a 
claim on account thereof: and was invalid both because 
of usurv and of no valid consideration. 

In substantiation of the foregoing challenge of ap¬ 
pellee’s statement reference is made to the record. 


Appellants say that tin* statement of facts set forth 
in their brief is a correct statement and that the criti¬ 
cisms of it as inaccurate in appellee’s brief are unwar¬ 
ranted. Appellants urge upon the Court a careful 
comparison of the statement of facts in their brief with 
the record. 

Appellants deem it necessary very briefly to draw to 
the Court’s attention several illogical and unfounded 
conclusions upon the facts and the law applicable to 
the issues in this case found in appellee’s brief. 

hi the second paragraph, page G of appellee’s brief 
it is stated that, 


“Appellants never knew that this note had not 


been returned to them until appellee found it 
among his papers and produced it at the trial.” 

There is nothing in the record upon which to base 
this statement. The only evidence with respect to the 
knowledge of appellants as to the note in question is 
found upon page 61 of the record and is in thejevidence 
of R. H. McNeill, which is as follows: 


“Witness stated that it was not returned to him 
after he gave the note in suit to the plaintiff. Wit¬ 
ness stated that the above note was not[ sent to 
him. He does not know about same being[ deliber¬ 
ately withheld but says he is stating facfs. Wit¬ 
ness stated that the note was not marked \paid and 
is notv an outstanding obligation on its fabe. Wit¬ 
ness stated that he wants to testify that the only 
consideration that he ever could have $ot from 
General Lilly was the return of that note. That 
he did not owe General Lilly anything.” (Italics 
ours). 

It is clearly evident from the statements in appel¬ 
lee’s brief that they are undertaking to have the Court 
consider ex parte statements of counsel not in the rec¬ 
ord instead of having the court follow the record it¬ 
self. The Court will not do this, but will exclude from 
its consideration any attempt to enlarge the record by 
argument or by statements of alleged facts not sup¬ 
ported by the record either directly or by any reason¬ 
able inference. 

In Paragraph 4, page 6 of appellee’s brief, it is en¬ 
deavored to show that the case of Holly vs. Smalley, 
50 App. D. C. 178, relied upon by appellants, does not 
support the contentions of appellants and does not rule 


the present controversy. Appellee’s argument 
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based upon the assumption that the Holly case was de¬ 
cided on the theorv that the sole consideration for the 
new note was an express promise by the holder to re¬ 
turn the old notes, and then counsel for appellee argue 
that in the present case there was no express agree¬ 
ment to return the prior note of appellants as was true 
in the Hollv case. It is true that in the Hollv case, as 
argued by counsel for appellee, there was an express 
request for the return of the old notes, but the princi¬ 
ple decided in the Holly case, we submit, was to the 
effect tiiat when a subsequent note is given for a prior 
note and is accepted in renewal thereof or substitu¬ 
tion therefor, that the receipt and acceptance of the 
new note constitutes the sole consideration for the old 
note, and unless the prior note is returned to the 
makers that the consideration for the new note entire¬ 
ly fails, and that therefore, the new note is void and 
the prior note remains the only outstanding obligation 
of the makers. 

In the present case, defendant had a valid outstand¬ 
ing obligation of $2,000, represented by his uncancelled 
unindorsed nqto to The Kanawha Valley Bank. De¬ 
fendant owed ipla in tiff nothing, (R. p. 61) and plain¬ 
tiff had made po claim against defendant on account of 
any obligation] other than the bank’s obligation. The 
note sued on was never held bv the bank. Obviouslv, 
the execution and delivery of the new note was wholly 
without consideration unless the obligations of the old 
note were extinguished and the note cancelled and de¬ 
livered to appellants or otherwise so disposed of that 
suit could not be brought upon it by the holder bank. 
Such action had not been taken when suit was brought, 
nor when verdict for plaintiff was directed by the 
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Court, nor at the present time and defendants are still 
liable to suit by the bank, on this note, notwithstanding 
the judgment against them herein. 

In the Holly case the maker of the note in suit, at 
the time of the delivery of same, was indebted to the 
firm of Ferris and Leach, a partnership, (Smalley was 
Leach’s executor) and Holley gave Leach tlfe note in 
suit for the purpose of combining in one instrument a 
number of outstanding notes previously given to the 
firm of Ferris and Leach for value, the understanding 
being that Leach would return the several i}otes held 
by the firm. This he did not do. This ca&e differs 
from the case at bar in that Lillv had no claim of anv 
character to an interest in the $2,000 note held by the 
Kanawha Valley Bank, as did Leach. Lilly was only 
an attorney and the note held by the bank whs turned 
over to him for collection for the bank’s account. (R. 
p. 35). 

The cases are similar in that when Holley executed 
the single note to Leach he still remained liable on the 
several notes held by Ferris and Leach. Therefore, 
when judgment was rendered in favor of Leach’s exe¬ 


cutor, Holley’s debt to Ferris and Leach was not ex¬ 
tinguished and, as in the case at bar, the defendant 
finds himself liable to suit by the holder of the original 
note, as well as confronted by a judgment which he 
could not interpose as a defense to such suit if brought. 
The injustice of this situation is at once apparent. 
Holley was in far better position to urge such a de¬ 
fense than are the appellants in this case. 

There is no difference in principle between the two 
cases, and the necessary conclusion must be that there 
is no consideration for the new note, unless the original 
debt was extinguished and the old notes returned, and 
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it is respectfully submitted that irrespective of any 
definite agreement with regard to the extinction of the 
old debt, and cancellation and return of the notes, the 
law would imply such an agreement. Xor will the law 
permit judgment to stand against the maker of a new 
note under circumstances where he is liable to suit and 
judgment on the original debt. Otherwise so long as 
the original debt exists and the original notes are out¬ 
standing, there is a total failure of consideration for 
the new note. 

On the top of page 7 of appellee’s brief is found the 
following statement: 


. . Whereas in the case at bar there was 

no agreement of any kind for the return of the old 
note, and there was a valid consideration given for 
the new npte, to wit, an extension of six months in 
time of payment.” 

The above statement is not a correct or fair state¬ 
ment either of,the facts or of tiie law. There was an 
implied agreement by the bank and by its agent, the 
plaintiff in this case, that when the note sued on was 
delivered to the bank, through its said agent and at¬ 
torney, the plaintiff in this case, that the bank and/or 
the plaintiff, as its attorney and agent, would return 
the prior note held by tin* bank. Since it is admitted 
that this was not done prior to the bringing of this 
suit or at anv time thereafter, the consideration for the 
new note of necessity failed and this suit for said rea¬ 
son, if for no other, must fail. On the contrary de¬ 
mand* for payment of the prior note by the Bank have 
been insistentlv made since the execution ot the note 
sued on. (R. p. f>8). 

It is also argued on page 7 <>f appellee’s brief that 


“In accepting the note in suit appellee extended 
the time of the payment of the debt due October 1, 
1930, for six months from that date.” 

It is also argued on page 7, that 

“The consideration given for the note in suit 
was of a two-fold nature, in that appellee Lilly by 
giving his personal note to the Kanawha, Valley 
Bank extinguished the liability of appellants to it 
on the prior note (R. p. 35).” 


These contentions are right in the teeth or all the 
evidence in the case, particularly, the letters o|f appel¬ 
lee to appellant R. II. McNeill, in which demaijds were 
made for the payment of the prior note of $2,000.00, 
and in which appellee made no mention of any liability 
due him upon the note now in suit, but continued to de¬ 
mand payment of the prior note. We again urge the 
Court to examine the evidence on this point, found on 
pages .16, 17 and 18 of the record, also the evidence of 
F. I). Drumhellar, cashier of said Kanawha Bank 
found on page 34 of the record showing that at all 


times the prior note was either in the possession and 
control of the bank or the appellee herein, its attorney, 


for the purpose of collection by suit, if necessary, for 


the credit of the bank. 

We quote from the evidence of this witness jon page 


31 of the record, as follows:— 

“We surrendered the note of the McNeills to 
General Lilly in order that suit might be brought 
on it. . . . 

“The Kanawha Valiev Bank surrendered its 
possession of that note and turned it over to Gen¬ 
eral Lillv as our agent to collect it.” 


We bring to the Court’s attention also the argument 
of appellee on page 8 of his counsel’s brief, in which it 
is contended that the facts were correctly found bv the 
Court upon the issue of usury in the note sued on 
growing out of the knowledge of appellee of usury in 
the original transaction and his participation therein. 

As has been set forth in our original brief, we again 
earnestly argue to the Court that all the evidence in 
the case shoe's that the original transaction out of 
which grew the note in suit was an aggravated and 
gross violation of the usury laws of the District of Co- 
lumbia, and that the note in suit, having been executed 
in the District of Columbia, is governed by local law. 
This is certainly true since the original transaction, in¬ 
volving the two $3,000 notes, also occurred in the Dis¬ 
trict of Columbia. 

The record shows beyond argument that appellee 
knew of the intention of his associate Stroman to de¬ 
duct a commission or usurious charge of $1500.00 from 
the face value of the notes, in addition to the legal rate 
of 6 pet. (R. p. 41) that Stroman so stated in a letter 
to Smith, written in appellee’s office by appellee’s 
stenographer, and stated further that the amount de¬ 
ducted was in accordance with previous instructions 
from appellee! in the City of Charleston, West Vir¬ 
ginia, and before said Stroman had come to Washing¬ 
ton in the first instance. (R. p. 39-40). 

The evidence is also uncontradicted that the trans¬ 
action involving the deduction of usurious commis¬ 
sions was a part of the transaction involving the notes; 
that Smith, wlio had presented the notes in Charles¬ 
ton, West Virginia, was not even present at the time 
and had nothing to do with the closing of the transac¬ 
tion in the office of appellant R. IT. McNeill; (R. p. 10) 
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that a deduction of only $600.00 was agreed upon be¬ 
tween appellant McNeill and St roman and :hat the 
proceeds of the transaction was to be delivered to ap¬ 
pellant McNeill and not to Smith because of the fact 
that Stroman had requested and appellant R.j H. Mc¬ 
Neill had consented that his wife and co-defendant 
should endorse the notes. (R. p. 24). There] was no 
definite contradiction of this statement, the]witness 
Stroman merely stating, in general terms, thlit there 
was no controversy between himself and appellant R. 
IT. McNeill as to the deduction agreed upon. (E. p. 38). 

The evidence further disclosed, as shown in our orig¬ 
inal brief, that directiv after the transaction between 
appellant McNeill and Stroman had been concluded 
and the fraudulent features thereof, set out in the rec¬ 
ord here, disclosed, that appellee was immediately and 
fully notified, and that thereafter, until suit was 
brought and afterwards until it was tried appellee was 
kept informed of the details of the frauds practiced 
upon appellants, and that notwithstanding this full 
knowledge lie continued to demand and participate in 
further violations of the usurv laws bv eollecti lg usur- 
ious interest on certain renewal notes growing out of 
the original transaction. (R. p. bO). 

It will appear from this analysis of the record that 
there teas no substantial evidence to support the order 
of court directing a verdict upon the issue of usury in 
favor of the appellee. On the contrary, the whole rec¬ 
ord showed a full participation of the appellee in the 
original and recurring charges of usury. 

Appellee’s counsel, on page 9 of his brief, admits 
that the notes delivered to Stroman by appellants were 
not the notes “used by Smith . . . because Stro¬ 
man insisted on having as additional securitv the add- 
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od endorsement of appellant.’’ (appellee’s brief p. 9). 
It follows from this admission that there is no weight 
whatever in appellee’s contention that Smith sold the 
notes to St-roman, and that usury may not be properly 
pleaded, and, that inadequacy of price does not pre¬ 
suppose usury, and that purchase at a discount may 
not be treated as usurious when the transaction is 
handled by an agent. (Appellee’s brief pages 9 and 10). 

On page 10 of appellee’s brief the contention is made 
that the evidence: 

“Conclusivelv establishes that at that time 
* 

(when the transaction was closed between appel¬ 
lant and Stroman) the notes belonged to Smith.” 

This contention is made in the face of the admission 
in said brief on page 9 that: 

“These notes were not used by Smith.” 

That is such a clear contradiction that it invalidates 
appellee’s entire contention as to the defense of usury. 
There is no contradiction in the record that Stroman 
dealt directly , with appellants in the making of the 
loan. 

Certainly the appellee, if he gave his note to the 
Kanawha Valley Bank to take up the $2,000 note, on 
which he was not an indorser, (nor had he been liable 
as an endorser or otherwise on the prior note of $2,- 
250.00, hence he had been relieved from liability entire¬ 
ly, regardless of his endorsement on the two original 
$3,000 notes) i was at that time fully aware of the 
taint of usury which attached to this transaction. He 
knew this deal from its inception. He sponsored 

every act of Smith and Stroman. He knew he was not 
•* 
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legally bound on the $2,000 note held by the Biink, and 
said so in his testimony, yet he felt his mo rail obliga¬ 
tion so keenly that he says he gave his own! note to 
take up this usurious paper. If all this be ajdmitted, 
he was, beyond any question, merely a volunteer and 
the paper came to him tainted with usury and smelling 
of fraud. 

AVhen faced with the injustice of his position the 
plaintiff resorts to a technical question of pleading, 
contending that the pleas tiled herein do not permit a 
defense of failure of consideration. Surely tlijis Court 
will not permit such a technical position to protect ap¬ 
pellee in an obvious legal fraud. The pleas declare 
there was “no consideration” for the note sued on. (R. 
p. 9). 

Under these circumstances it is respectfully submit¬ 
ted that the plaintiff below should not be permitted to 
avail himself of a technical question of pleading grow¬ 
ing out of a condition which he himself created. 

It is respectfully submitted that when the plaintiff 
has introduced evidence which clearly defeats his own 
case, he cannot and should not complain because the 
defendant did not, in his plea, put him on nojice that 
he (the plaintiff) had in his possession and was fully 
advised as to the existence of such evidence. The 
wrongs and injustices by parties litigant are often, as 
here, revealed at the trial and the issues adjudicated 
accordingly. 

Nor is this a case of poor sportsmanship on the part 
of appellants. The record shows that the cash pro¬ 
ceeds paid by Stroman and Lilly to Smith (upder cir¬ 
cumstances clearly indicating a fraudulent conspiracy) 
amounted to $4,500, and that appellants (although they 
received in cash only about $2,900.00) have n^verthe- 
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less paid back over $5300.00. Will the Courts permit 
any further oppression of appellants under the techni¬ 
cal contentions here made? Will they not look through 
the subterfuges of alleged innocence of wrongful act 
and see the appellee as the real party in these transac¬ 
tions from their inception? 

In view of the foregoing circumstances, it is respect- 
full v submitted— 

mr 

(1) That the Court should, as a matter of law, have 
directed a verdict for the defendants on the ground 
that there was no consideration for the note herein 
sued on. 

(2) That in the absence of a directed verdict for the 
defendants, the defendants had a right to go to the 
jury on the question of fact, as to whether this trans¬ 
action, if there be a conceivable consideration for the 
note herein sued on, was not as a matter of fact tainted 
with usury which inhered in the original transaction 
and which the record and the correspondence shows 
attached to it and which was also injected thereinto 
by the plaintiff for himself and as attorney for the 
Kanawha Valley Bank, at a time subsequent to the 
making of the original loan. 

Respect fully submitted, 

Herbert S. Ward, 

Robert H. McNeill, 
George H. McNeill, 
Attorneys for Appellants. 




